
No.

iN Tili-: SUPREME COURT. OF CANADA

(ON AP?EAL FROM ÏHE NEV^^ BRUNSWICK COURT OF APPEAL)

BETWEEN: ■ A - ■ ■ ;''N

.  ■ ■■ . \ .. . NOËL âYANGMâ

ajid

appi

APPLICATION FOR LEAVE TO APPEAL

NOËL AYANGlALA, Âpplicaiit
75 Cortiand Strcct

Charlottetown, PE CIE 1T4

Tel: 902-628-7934

110 el a yagni a@, y ah o o. ca

TO: THE REGISTRAR OF THiS COURT

ANO l'O: SACHA D. hlORISSET '

Ste-sS'arî McKelvey
C.P.28051

Bureau 601. 644 rue Main

Moncîoia NB EiC 9M1

Tel: (506) 853-1970

Counsel for îhe PCr-ipondeul, l'niversiî.y of Muncîon. Moncton Campus
siU()r!S}.'cndsie\\ïi''f/}ic,Kd!\ev.coi)i

jcant

RESPONDENT





I

I



No.

IN THE SUPREME COURT OF CANADA

(ON APPEAL FROM THE NEW BRUNSWICK COURT OF APPEAU)

BETWEEN:

NOËL AYANGMA

APPLICANT

and

UNIVERSITY OF MONCTON, CAMPUS OF MONCTON
RESPONDENT

APPLICATION FOR LEAVE TO APPEAL

I

NOËL AYANGMA, AppUcant
75 Cortland Street

Charlottetown, PE CIE 1T4
Tel: 902-628-7934

noelayngma@yahoo.ca

TO: THE REGISTRAR OF THIS COURT

AND TO: SACHA D. MORISSET

Stewart McKelvey
C.P.28051

Bureau 601, 644 rue Main

Moncton, NB EIC 9M1

Tel: (506) 853-1970
Counsel for the Respondent, University of Moncton, Moncton Campus
smorisset@stewartmckelvey. com



TABLE OF CONTENTS Page#

A

Notice of Application for Leave To Appeal
Certificate (FORM 25 B)

Lower Court Proceedings
Reasons dated February 13"^ 2019 dismissing the Àpplicant's Motions for Production of
an Affidavit of Documents, and allowing the Respondent's for Summary Judgment
Formai Judgment dated February 1 2019...;.:.;.;. • • • v- •

Court of Appeal Proceeding
Reasons On the Motions for Security for Costs dated April 26, 2019...
Reasons for judgment dated; October lO"^, 2017, dismissing the appeal

: Mémorandum of Fàct and Law.

4

8

9

22

23

31

B

63

Législation

;  1. Limitation of Actions Act s.5 (1) and s.5(2) ; ,4.0, 54

2. Rides 22,31 and 76.1.02(2):.,..;. „ ! ,........^.... 38^39, 42

Authorities

c

1-8

9-17

18-44

: 45-66

67-85

86-93

94-107 ;

10,8-122

1. Ayangmàv Université de Moncton, 2019 NBQB 30,
2.. Ayangma v University of Moncton, 2019 NBQB 31, ;
5. Ayangmav. Université de Moncton, Moncton Campus, 2019 NBCA 14
4. Ayangma V. Université de Moncton,. Campus de Moncton, 2019 NBCA 72 .
5. Ayangma v. Université de Moncton, Moncton Campus et al., 2019 NBCA 7i .
6. Ayangmav Université De Moncton, Campus De Moncton, 2019 CanLII 36107 (NB CA)
7.; ; Ayângma v. Thé Attorney General (P.E.L)i 2004 PESCAD 11:....:..:.:...
8. Ayangma. V.. Canada Health Infoway, 2017 PECA 13 ;
9. Prince EdwardIsland V. Aycingnia, 1999 CanLII4116 (PÈSCTD . . , ; 123-131
1.0. R.O. v£).F., 2016 ABGA170 (CanUI) ■ G......;.;;.... 132-139
IL. R. v. Brouillard, mS CàriLII 56 (SCC), [1985] 1;S.C.R. 39 atparagraph25 140-152;
12. Guermachév: Minister of Citizenship and Immigration, 2004 FC 870 (CanLII)..:..: 153-609

.  161-175

.U.\:... 176-179;

;. 180-204

;  ; 205-2015

13. Quirbz Mehdéz v. the Minister àf Citizenship and Immigration 2011 FC at pàra:8l.:..
14. Farkas v. Canada (Minister of Citizenship and Immigration), [2001] F.C.J. No. 356 ■
,  , jparagraphS (F.C.T.D.),(QL), 2001 FTC 190;(F.T.C.D v..;.;..
15. Whelton .v, Mercier et al. 2004NBCA 83, 277NB.R (2d) 251 :
16. Dupuis v. City of Moncton . 2005.NBGA 47 at para.LO........; .;..

I

I



RELEVANT DOCUMENTS REFFERED TO IN THE APPLICATION FOR LEAVE TO APPEAL WHICH

DOCUMENTS WERE BEFORE THE COURTS BELOW

Doc.

1. Copy of the Applicant 's Doctorate Degree in Business Administration and the Officiai related transcript,,,, 1
2. Copy of the Applicant 's Master's Degree in Business Administration and the Officiai related transcript 2
3. Excerpt from thé Appeal Book Posting of full-time position of Human Resource Management 3-4
4. Excerpt from the Appeal Book Profile of the successful candidate showing her Bachelor in Psycholo^ ... 5-9
5. Excerpt from the Appeal Book -Minutes of the sélection process dated Febriiciry 7, 2014... :... 10-11
6. Excerpt from the Appeùl Book Respondent's lètter dated December 18, 2018 12-20
7. Excerpt from thé Appeal Book Grant of $5ÔÙÔ awarded by the UniverSity to Ms. Maillet 21-23
8. Excerpt from the Appeal Book -Statement of Claim ; : 24-49
9. Excerpt from the Appeal Book Statement of defence 50-53
10. Excerptfrom the Appeùl Book - Letter ofsuspension dated Januùry 5''', 2018 54-54
11. Excerpt from the Appeal Book -Drafi-Affidavit flled the Respondent 55-63
12. Excerpt from the Appeal Book E-mail correspondencefrOm the Université ofMoricton 64-67
13. Excerpt from the Appeal Book-Motion filed by the Applicant seeking anAjfidùvit of Documents.:.... .... 68-86
14. Excerptfirom the Appeal Book Respondent's rnotion for summaty judgment dated September 14, 2018 8'7-93
15. Excerpt from the Appeal Book- Letter of récusai dated October 24''', 2018 ..; 94-97
16. Récusai Motion ;......; 98-103

17. Audio Recording or the October 5'''Proeeeding before justice Ouellette
18. Audio Recording or the December 17''' Proeeeding before Justice Ouellette on the Récusai Motion
19. Audio Recording or the December 18"'Proeeeding on the Application for Judicial Review

::3;

I



No.

IN THE SUPREME COURT OF CANADA

(ON APPEAU FROM THE PRINCE EDWARD COURT OF APPEAU)

BETWEEN:

NOEU AYANGMA

APPUICANT

and

UNIVERSITY OF MONCTON, CAMPUS OF MONCTON

RESPONDENT

NOTICE OF APPUICATION FOR UEAVE TO APPEAU

TAKE NOTICE that the Applicant, Noël Ayangma hereby applies pursuant te section 40(1) of the

Suprême Court Act, R.S.C. 1985, c. S-26, as amended, for an order granting him leave to appeal to the Suprême

Court of Canada from the Judgment of the New Brunswick Court of Appeal (Case No. 22-19-CA), dated Octoher

iC'' , 2019, which Judgment dismissed his appeal from the décision and judgment of the New Brunswick

Queen's Bench, dated February IS"' and 14"\ 2019 respectively, which décision and judgment also upheld the

décision of the Motions judge which dismissed the Applicant's motion for production and for récusai, and

granted summary judgment in favor of the Respondent based on a the limitation period, found him vexations

and restricted his access to the New Brunswick Courts, based on either previous décisions made by another

court in an another jurisdiction despite having been had been reversed and vaeated by a higher court, on appeal

and/or based a very limited proceedings rightfiilly conducted before the New Brunswick Courts taken against

his former employer.

AND FURTHER TAKE NOTICE that the said Application for leave to appeal shall be made on the

basis of the following important grounds:



Ground#!: The conduct displayed by the Motions judge prior and throughout the four (4) proceedings
he presided over (three (3) motions and one (1) application for judicial review), which
proceedings involved the same parties, does give rise to bias or a reasonable appréhension of
bias. This conduct suggests that the judge crossed the line was not impartial:

a. First, when he appeared throughout the impugned proceedings, to be a participant
in the arena rather than as an impartial and neutral adjudicator;

b. Second, when it not only discussed at length and/or opined not on matters not before
him, at the time, but also when he went over the map made seriously personal and
unwarranted attacks on the Applicant, disparaging him by way of innuendo, on
matters which were never not before him nor raised by any of the parties appearing
before him, notwithstanding the evidence to the contrary. For example:

i. when he suggested that the Applieant was fired beeause he did not have his
doctorate and speeifically when suggested that if he had one he has to put it on
the floor even though a copy of the doctorate and the related transcript were
before and/or referred to in varions relevant materials including the Affidavits
of Documents which formed the basis of Reeord before both the Motions judge
and the Court of Appeal which documents supported the existence a doctorate
degree;

ii. when he also suggested in an open court that the Applieant was fired, beeause
he did not have a doctorate, even though this matter was not before him nor
raised by any of the opposing parties, and despite the evidence before him to
the contrary and evidence that the Applicant was no longer in the employ of
the University at the time, beeause his eontraet having expired.

c. Third, when he failed to review the proceedings of October to ascertain the
comments he made prior to the récusai motion on held on December 17"\ 2018,
and more importantly when he refused to récusé himself after asked to do so, based
on his previous comments and prejudgment;

d. Fourth. when he addressed the Applicant in a disrespectflil, demeaning and
intimidating manner throughout the various proceedings he presided over and also
when he repeatedly raised in a sarcastic manner the tone of his voice;

e. Fifth. when he condoned inappropriate comments made by an officer of the Court
in an open court, indicating that the Applicant conduct was driven by hatred and
suggested that the Applicant apologizes for insulting counsel for the respondent by
insinuating without any evidence that the Applicant had accused counsel of
collusion and that it was offensive, while at the same time, he failed to ask counsel
for the Respondent to apologize for falsely characterizing the conduct of the
Applicant as hateful;

I



Groupd#2:

Ground#3

f. SixtK when he declared the Applicatifs "vexatious litigant" and restricted his
access to the Courts in New Brunswick without any shred of solid evidence, in fact
when he reached this finding based on very limited proceedings conducted by the
Applicant in New Brunswick and sadly so also, on the basis of two décisions from
another court (Prince Edward Island) which décisions had been reversed and
vacated on appeal by the Court of Appeal and or possibly because the Applicant
had apparently dared challenge of his impartiality as a judge.

The Motions judge erred in law in making the Prohihitory Order he made restricting the
Applicant's access to the Courts in New Brunswick Under Ruie 76.1.02(2)

The Court of Appeal misapplied Ruie 22 which governs summary judgment by
departing from well-settled the général principles of law, including those général
principles of law that it itself had set ont, and in particular:

a. First when it permitted the Motions judge's décision to grant summary judgment in
favour of the Respondent based on the limitation period, to stand, despite having clearly
estahlished that the Respondent had failed to comply with Ruie 31.03, notwithstanding
the général ruie which stipulâtes that a motion for summary judgment should, as a
général ruie, he dismissed with costs if the moving party fails to comply with Ruie
J1.03;

h. Second, when it also permitted the Motions judge's décision to stand based on the
limitation period notwithstanding the général principle of law that stipulâtes that
"whenever a limitation vrovision is open to multiple reasonable interprétations, the
one least inimical to the plaintiff must be favoured"

DATED at the City of Charlottetown in the Province of Prince Edward Island this 25"^ day of November, 2019.

NÔEL AYANGMA

TO: THE REGISTRAR OF THIS COURT

AND TO: SACHA D. MORISSET

Stewart McKelvey
C.P. 28051, Bureau 601, 644 rue Main, Moncton, NB EIC 9M1
Tel: (506) 853-1970
Counsel for the Respondent, University of Moncton, Moncton Campus
smorisset@stewartmckelvey. com



NOTICE TO THE RESPONDENT

A respondent may serve and file a mémorandum in reply te this application for leave within 30 clear

days after service of the within application. If no reply is filed in that time, the Registrar will submit this

application for leave to the Court for considération pursuant to section 43 of the Suprême Court Act.

Dated this 25'^ day of November, 2019.

NOËL AYANGMÂ, Applicant
75 Cortland Street

Charlottetown, PE.
Tel:(902) 628-1333 or 628-7934
noelayngma@yahoo. ca

TO: THE REGISTRAR OF THIS COURT

AND TO: SACHA D. MORISSET

Stewart McKelvey
O.P. 28051, Bureau 601, 644 rue Main, Moncton, NB EIC 9M1
Tel: (506) 853-1970
Counsel for the Respondent, University of Moncton, Moncton Campus
smorisset@stewartmckelvey. com



FORM 25B CERTIFICATE

I, NOËL AYANGMA, hereby certify that:

1. This file sealed in the courts below

NO

2. There is a ban on the publication of évidence or the names or identity of a party or a witness.

NO

3. There is confidential information on the file that should not be accessible to the public by virtue of

spécifie législation.

NO

SIGNED BY

NOËL AYANGMA

Dated: November 25"*, 2019
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OUELLETTE, J.

i 'I

Ihtrociuctioh -, ■ -.-J. •

[1] Noël Ayangma a déposé un Avis de poursuite accompagné d'un Exposé

de ia demande le 29 mai 2017.

[2] L'Université de Mopcton a déposé une motion sollicitant l'annulation de
/

l'Exposé de la demande au motif qu'il est frivole et vexatoire, ne révèle aucune

cause d'action, la Cour n'a pas compétence pour s'en saisir ou encore ne

soulève pas aucune cause d'action.

[3] De plus, l'Université sollicite une ordonnance interdisant à Noël Ayangma

d'introduire d'autres instances devant cette Cour sans' en avoir préalablement

obtenu l'autorisation d'un juge de la Cour du Banc de la Reine en vertu de la
!  j

Règle 76.01 des Règles de procédure du Nouveau-Brunswick. i

[4J M. Ayangma avait, préalablement au dépôt de la motion de l'Université, i i
'  . ^ . . j ;

déposé Line: mo^^^ SQHidté.nt de l'Université un affidâvit de. document signé .et

égaiement un al^davit de document plus complet que l'ébauche déjà reçue.

I  )

Contexte factuel

[5] M. Ayangma a été un employé de l'Université à titre de Chaîné de cours

de 2010 au 31 août 2018. II était un chargé de cours et un ernployé syndiqué et

membre d'une unité de négociation. L'Université a rompu de façon définitive sa

employeur-employé après avoir eu janvier 2.018 suspendu .M. Ayangma

clé ses fôrïctîôhs avec rémunération pour permettre la tenue d'une ëriquête.

Cette suspension et son congédiement font l'objet de nombreux griefs présentés

?

-I,
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H
paf M. Ayangma en vertu de la convention collective intervenue entre l'Université

Di fit l'Association des Bibliothécaires, Professeurs et Professeures de l'Université
i . ij

de Moncton dont M, Ayangma est partie de l'Unité II,

^ ! [6] L'objet de la présente action n'est pas relié au fait du congédiement de M.
i I Ayangma, mais plutôt de sa mise en candidature à un autre poste de professeur

qui a été comblé par un autre titulaire le 1®"" Juillet 2014. Le poste en question

avait été laissé vacant suite au départ d'un professeur en juin 2013. Ce poste a

fait l'objet d'un contrat temporafre d'un ah et énsùrte pourvu par un contrat

régulier pouvant mener à la permanence. M. Ayangma n'avait pas été retenu

pour ni l'un ni l'autre des contrats,

[7] Le 3 mars 2014, M. Ayangma a été informé que sa candidature n'avait

pas été retenue à l'étape départementale et après avoir poursuivi les étapes

d'embauche d'un candidat qualifié, le poste a été comblé le 1 juillet 2014.

[8] Le 12 mai 2015 M, Ayangma a contesté les décision de l'Université par le

dépôt de griefs alléguant l'abus d'autorité, l'intimidation, le manque d'éthique

professionnelle, la diffamation et le refus de fournir un milieu de travail exempte

de toute forme d'harcèlement et de discrimination.

[9] Le 27 mars 2015 M, Ayangma a été informé que son grief était rejeté par

l'Université et le syndicat a retiré le sien.

[10] Une plainte a été déposée à la Commission des droits de la personne le 6

juillet 2015 dans laquelle M, Ayangma allègue de la discrimination dans

l'attribution du contrat temporaire et du poste permanent. Le 22 décembre 2016,

la Commission a émis un rapport de prolongation du délai pour le dépôt d'une

plainte et un rapport sommaire de rejet recommandant à la Commission de



♦12
rejeter non seulement la demande de prolongation de délai de M. Ayarigma mais

également sa plainte sur le fond. Le 2 mai 2017 la Commission a rejeté la

■ pîâihtê^ûlc^plét

[11] Le 29 mai 2017. M. Ayangma a signifié une requête en révision judiciaire

dans laquelle il conteste la décision de la Commission qui a rejeté sa plainte, et

un avis de poursuite accompagné d'un exposé de la demande dans le présent

litige relatif à la décision de ne pas retenir sa candidature pour le poste de

professeur mentionné précédemment.

[12] La requête devant la Cour du Banc de la Reine a été rejetée le 14 février

2018 et la Cour d'appel a confirmé cette décision rendue le 7 février dernier.

[13] L'Université soumet que la présente action est prescrite en vertu de la Loi

sur la prescription que l'exposé de la demande est frivole, vexatoire et constitue

un usage abusif de la procédure judiciaire et qu'elle devrait être radiée ne
.  »

révélant aucune cause d'action. Enfin, l'Université demande une interdiction de

M. Àvandma. d'intrddûlré - d'àiitres instancès sans I^Utorîsàtidn .Dréalàbîe^du.^

tribunal. Le tribunal traitera de cette dernière question dans la deuxièrne parte

-de sa décision. ■

:  !
:  i

1

i  i

1  i

•! i

[14] En premier lieu, il est primordial de traiter de la vaiidité de l'exposé de la
F

I

demande bien que le tribunal ait entendu, à l'insistance de M. Ayangma, sa i '

motion relative à l'affidavit de document. Pour les motifs qui suivent, cette . | '
_  r

motion n'a pas à être tranchée.
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Question en litige

flSJ Le tribunal est d'avis que la seule question à trancher relative à l'exposé

de la demande consiste à déterminer si l'action est prescrite en vertu de la Lof

sur la prescription. Enfin, le tribunal est-il justifié de rendre une ordonnance en

vertu de la Règle 76..1.02 relative à un plaideur quéruiant

Anatvse et conclusion

L'action est-il prescrit en vertu de la Loi sur la prescription?

[16] La preuve par affidavit révèle que le 3 mars 2014, M. Ayangma a été

informé que sa candidature avait été rejetée et que le 12 mal 2015, il a déposé

un premier grief contestant les décisions de l'Université quant à l'octroi du poste.

Il est incontestable qu'au plus tard le 12 mai 2015, M. Ayangma savait que le

poste avait été comblé le 1 ̂  juillet 2014.

[17] La Loi sur fa prescription prévoit à l'article 5 ce qui suit :

Délais de prescription ordinaires

5(1) Sauf disposition contraire de ta présente loi, toute
réclamation se prescrit par celui des délais ci-dessous qui
expire le premiër :

a) deux ans à compter du jour où sont découverts les faits y
ayant donné naissance;

b) quinze ans à compter du jour où a eu lieu l'acte ou
l'omission sur lequel elle est fondée.

5(2) Les faits ayant donné naissance à ia réclamation sont
découverts le jour où le réclamant a appris ou aurait dû
normalement apprendre :

t  a) que sont survenus les préjudices, les pertes ou les
dommages;

b) que les préjudices, les pertes ou les dommages ont été
causés entièrement ou en partie par un acte ou une omission;
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c) que l'acte ou l'omission était le fait du défendeur.

[18] w-L'aviS-de. poursuite, accompagné de l'exposé de la demaode_a é.té.déposé .

le 29 mai 2017 alors que le délai de deux ans s'était écoulé. ?

[19] M. Ayangma a prétendu que le délai de prescription se voulait à compter ^

de ta date où la Commission des droits de la personne a rendu sa décision, et de
i

six ans ayant plaidé en l'espèce la violation de la Charte. M. Ayangma a déjà fait j

les mêmes arguments rapporté dans une décision de la Cour d'appel de l'île-du-

Prince-Edouard dans Ayangma v. Canada Health Infoway 2017 PECA 13, La

Cour d'appel écrit:

53 The discoverability ruie was stated in Kamloops (City) v.
Nielsen, [1984] 2 S.C.R. 2, pp.36-41, and was applied in
Central Trust Co. v. Rafuse, [1986] 2 S.C.R. 147, at para.77, '
and by this court in Kelly, supra, at para.2i. A cause of action
arises for the purpose of a limitation period when the material
facts on which it is based have been discovered or ought to ï
have. been discovered by the plaintiff by the exercise of
reasonable diligence. j

54" Mr. Ây¥ngmà makès

'iiiinifiti<5Ïf"p~éno1ï '^toithe~dat^^ "àILhuman '
rights-panel and court-proceedings -in relation-to that
nc'ôinp(aint;^He~relies~upôn'thé~Gdârt"^bf~App^^
AyânpSâ-v^^Pfince ■ idwmM^slaMl'Éa^^^
-aôÔoWsc^^i^ihniiiiNiiasèïhe^T^^^ - - - '
fîled complaints with the Human Rights Commission and
commenced on action in court in relation to the same j
matters. The Court held that the (Actions should not proçeed r
to trial ..." until the complaints were dealt with by the Human
Rights Commission. ^ ^
55 The appellant has not correctiy înterpreted and applied
Jhat .décision. Jt .does_not .stand..for_the_proposition_tbat_s.uch ;
actions do not need to be commenced before the expiry of _
the "limitation-period or-that the limitation period for such - _ . .
-açtjonSjdQes not begin until the .comp^laint prqç^ses - - -
This décisTbh doès not siîppbK thé appéilânt's argument âhd ;

'does'not relieve'the'appellant from"his~legarobligatîon"to file
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his statement of ciaîm within the tîme requirement prescribed
by the Statute of Limitations.

56 The case at bar Is distinguishàbie. Mr. Ayangma did not
file his statement of daim until July 21,2015 after the matters
had been fully dealt with by the Human Rights Panel. The
limitation perîod had aiready expired when he fîied his
statement of daim.

[20] Le même principe s'applique en l'espèce et le délai de prescription de

deux ans est de rigueur.

[21] Concernant le délai des prescription de 6 ans allégué par M. Ayangma,

ayant sollicité un recours en vertu de la Charte, il ressort clairement que les

demandes présentées en vertu de la Charte sont généralement soumises à des

délais de prescription provinciaux d'application générale qui. en l'espèce, est de

deux ans. "(voir : Coffey v. Fraser Va/tey (Régional District) 2018 BCSC 959)

[22] Ayant déposé son action après la période déterminée, l'action est

prescrite.
I

[23] Le tribunal est disposé d'accorder un jugement sommaire en vertu de la

Règle 22.01 des Règles de Cour en faveur de l'Université car la poursuite ne

soulève pas de véritable question en litige et est sans fondement. L'action est

rejetée sans la nécessité de traiter des autres questions soulevées dans la

motion à l'exception de ce qui suit.

Le tribunal est-il justifié de rendre une ordonnance en vertu de la Règle

70.1 des Règles de procédure traitant de plaideur ouerulent?

[24] L'Université sollicite une ordonnance interdisant à M. Ayangma

d'introduire ou de continuer d'autres instances sans l'autorisation préalable. La

Règle 76.1 des Règles de procédure prévoit que :



lé
76.1.02 Ordonnance rendue par un juge de la Cour du Banc
de la Reine

(1) Si un Juge à la Cour du Banc de la Reine est convaincu,
r  -. - ■- ■ sur requête, qu'une personne a. de façon persistante et sans .

rnQtif..;falsonnable, soit introduit 4es^Jn?tan.pe,s yexatpj^^^ ,
devant là Cour du Banc de là Reine ou la Cour de petites
créances, soit agi de manière vexatoire au cours d'une
instance devant la Cour du Banc de la Reine ou de la Cour de
petites créances, le juge peut rendre une ordonnance
prévoyant les interdictions suivantes ou l'une d'elles :

a) interdisant à la personne d'introduire d'autres
instances devant la Cour du Banc de la Reine ou la
Cour des petites créances, à moins d'en avoir obtenu
l'autorisation d'un juge de la Cour du Banc de la
Reine;

b) interdisant à la personne de continuer une instance
déjà introduite devant la Cour du Banc de la Reine ou la Cour
des 'petites créances,'à moins d'en avoir obtenu l'autorisation
d'un juge de la Cour du Banc dé la Reine.

[25] Cette règle de procédure se veut un outil permettant au tribunal d'imposer

des restrictions à un demandeur qui Intente des instances vexatoires à répétition.

Dans Brooks c. Forces Policières de Redericton et Autres, 2017 NBBR 83

^(ÇanLil), jé jùgÇ'Môtriëbn traiter d'une pjardeùsè^quéi^iën^^ çett^
" " " affairêT Mniê\Brooks du " Ministère piiblique avait

" T -^engagé ^contre ?ene-rU ne -poursuite -malveillante. • Lorsque -cette ypoursiiite â été
•irtKI C-n-T^ -V'VO.T'î-pi'l

terminée, Mme Brooks a entamé des poursuites à répétition à tous les niveaux

de cour reliés à cette affaire de poursuite du Ministère,

[26] Faisant référence à Mme Brooks, le Juge Morrison a écrit :

[TRADUCTION]
Les-tribunaux-doivent-demeurer-ouverts-aux-personnes
difficiles, récalcitrantes, agaçantes, déraisonnables, ridicules,
1rrationnelIes,~gaspilleuses"et mal intentionnées. Celles-ci ne~

~  :sont:;pas;:confînée.s aux blogues et aux publÎ!Cations:j5.ur.;des
sites de nouvelles. Dans une certaine mesure, le système

I

I

"judiciaire peut~dèvenir un niicrô ouvert pour lès personnes en
colère. Mais lorsqu'une personne se sert de procédures
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judiciaires multiples comme d'un gourdin pur assouvir sa
vengeance sur son adversaire, ia cour doit l'arrêter.

[38] Si l'on donne à la demanderesse un accès illimité aux
tribunaux, je n'ai aucun doute que les défendeurs et les
autres personnes qu'elle considère comme lui ayant causé
préjudice feront l'objet d'un harcèlement judiciaire incessant
de la part de la demanderesse et devront dépenser davantage
en termes de frais, de temps et d'énergie. De plus, je suis
d'avis qu'il est dans le meilleur intérêt de la demanderesse
que ce litige prenne fin. Dans les observations qu'elle a
soumises à la.Cour, Mme Brooks a indiqué qu'elle souffre de
problèmes de santé mentale et que ce litige lui a causé du
stress. Mme Brooks est intelligente et débrouillarde, elle
s'exprime bien et elle a fait preuve de respect lorsqu'elle a
comparu devant moi. Le fait de lui interdire de continuer de
porter ces questions en litige lui permettra de concentrer ses
latents et son énergie sur des choses dont elle pourrait
bénéficier au lieu de les gaspiller dans une cause
désespérée. Dans les circonstances, je suis obligé d'imposer
des restrictions à la demanderesse. Par conséquent,
j'accueille la motion des défendeurs de ta force policière
sollicitant le prononcé d'une ordonnance en application de la
règle 76.1.02. La motion vise l'obtention de mesures
réparatoires uniquement en ce qui concerne la présente
instance introduite en vertu de la règle 76,1.D2(1){b).
Toutefois, lorsqu'une requête est présentée et que la Cour est
convaincue que ia personne est une plaideuse quérulente
constante, la règle donne à la Cour le pouvoir de prononcer
une ordonnance en vertu des alinéas a] ou b) de la règle
76.1.02. Par conséquent, j'ordonne ce qui suit :

a) il est interdit à la demanderesse d'introduire d'autres
instances devant la Cour du Banc de ia Reine des petites
créances, à moins d'en avoir obtenu l'autorisation d'u7n
juge de la Cour du Banc de la Reine;

b) il est interdit à la demanderesse de continuer une instance
déjà introduite devant la Cour du Banc de la Reine ou la Cour
des petites créances, y compris la présente instance à moins
d'en avoir obtenu l'autorisation d'un juge de la Cour du Banc
de la Reine.

[27J M. Ayangma a, se référant à ia base de données de l'institut Canadien

d'information juridique (CanLii) plus de cent décisions rapportées l'impliquant. Il

existe 156 000,00$ en jugement impayé résultant de procédures judiciaires dont

la majorité représente des dépens accordés confre lui.
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[28] En l'espèce, M. Ayangma a déposé la présente poursuite et dans un autre

dossier relié à son congédiement il y a une requête en révision judiciaire qui a

ete r^ét^^ troïs dès onze griëïs qu^ déposés et rattachés y

même situation de faits.

[29] De plus, M. Ayangma a déposé une autre poursuite se fondant sur les

mêmes faits que la requête en révision judiciaire mentionnée ci-haut, cette fois

contre l'Université, le Vice-Recteur à l'administration et Ressources humaines

l'auteur de la lettre de son congédiement, le Doyen de la faculté d'administration

et le Chef de département. Dans cette action, ii plaide un bris de la Charte de

son droit de gagner sa vie dans toute province, diffamation, fraude et/ou fausse

représentation négligente, complot délictueux, représailies et

intimidation/harcèlement, abus d'autorité et abus de procédure résultant à son

congédiement, bris de mauvaise foi ou bris à son obligation d'agir ayec

honnêteté dans leurs obligations contractuelles individuelles, bris à l'entente

(X)liecfa'vë-;êt-cond.ui.te.jépréhensive.ayantmené,unejnvestigatlon.cléfeGfaeuse-:et...

déguisé une suspension disciplinaire et j'en passe.

:::Djinè_jBiasSé_:c;ï:./ffl®ei?ft/é:s:r^^ Xa'nLII _7-1340 -(NB -CA}~.——L-i-

[Sossé], le juge Baird de la Cour d'appel cite l'arrêt Brooks et a énuméré les

CTitères considérés dans une motion pour plaideur quérulent :

[34] Voici les principaux indicateurs, en résumé, permettant
dë déclarer iin plaideur quérulent :

-I) -une tendance -à -porter à-nouveau -devant les~—
tribunaux des questions pour lesquelles une
'décision a déjà été rendue;

II) l'entreprise d'actiqi^ ou .de_ rhptipns_,
frivoles;

I
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iii) le fait de soutenir des allégations d'actes
irréguliers sans fondement contre une partie
opposée, des avocats, la cour ou des
fonctionnaires administratifs;

iv) le refus de se plier aux règles et aux
ordonnances de la cour;

v) le fait de tenir des propos scandaleux dans
les actes de procédure ou devant la cour;

vi) l'incapacité ou le refus de payer les dépens
des instances antérieures et l'incapacité de

i  poursuivre le litige dans les délais prescrits.

Voir Tonner c, Lowry, 2016 CF 230 (CanLII); Lawyer's
Professional Indemnity Co. c. Coote, 2013 CF 643 (CanLII),
par. 25.

ri [35] Cette liste n'est pas exhaustive, et toutes ces
y  caractéristiques n'ont pas à être présentes. Une norme

objective sert à établir si un plaideur est ou non quérulent. Il
ri ressort manifestement du grand nombre d'instances
[ I introduites par M. Bossé et ROBO 'que bien des
^  caractéristiques mentionnées, sinon toutes, sont présentes

eh l'espèce.

[36] Un virage s'est opéré ces dernières années, en matière
de litige, dans la conception des droits des plaideurs. Dans
Hryniak c. Mauldin, 2014 CSC 7 (CanLII), [2014] 1 R.C.S. 87, la
juge Karakatsanis conclut que « [...] le meilleur forum pour
régler un litige nfest] pas toujours celui dont la procédure est
la plus laborieuse » (par. 28). Elle ajoute : « [...] L'équilibre
entre la procédure et l'accès à la justice qu'établit notre
système de justice doit en venir à refléter la réalité
contemporaine et à reconnaître que de nouveaux modèles de
règlement des litiges peuvent être justes et équitables » (par.
2).

[37] Comme le juge Verville l'écrit dans Hok c. Alberta, 2016
ABQB 651 (CanLII), [2016] A.J. No. 1207 (QL) : [TRADUCTION]
<c Le "virage culturel" mentionné dans Hryniak s'étend au
contrôle des personnes qui abusent de la procédure
judiciaire [...] » (par. 29) (voir Hok c. Alberta, [2017] A.J. No.
152 (C.A.) (QL), Hok c. Alberta, [2017] C.S.C.R. n" 222,
autorisation refusée). Je suis du même avis.
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[38] Dans l'arrêt Wong c. Glannacopoulos, 2011 ABCA 277
(CanLII), [2011] A.J. No, 1115, le juge Siattertire la conclusion
suivante : r i

i  i

. .. ... [TRy^UCTION] - - . .. ^ ^
-La '-requérante soutient que l'ordonnance la déclarant f ;
plaideuse quérulente la prive du droit fondamental dont j
dispose tout citoyen canadien d'Intenter une action en
justice. Tel n'est pas toutefois l'effet véritable de
l'ordonnance. La requérante peut toujours intenter une action : j
légitime; elle . est simplement soumise à une procédure
d'examen préalable, qui vise à assurer que toute action , .
envisagée est bien fondée en fait et en droit, et que le litige j
est poursuivi avec diligence. L'ordonnance la déclarant
plaideuse quérulente ne cause pas un préjudice important à
la requérante, [par. 8] ' i

i

. _ /

[31] II va sans dire que nous retrouvons en l'espèce beaucoup de similitude

avec les faits et agissements de Mme Brooks et M. Bossé. L'Université s'est

retrouvé plus souvent qu'autrement une partie aux nombreuses actions et

requêtes déposées par M. Ayangma; des actions et requêtes qui sont frivoles et

vexatoires. Il tient des propos scandaleux dans tous les actes de procédure, et . 1
devant la Cour. M. Ayangma n'hésite pas d'aucune façon d'accuser les avocats i

des parties adverses je_complots, de linalhônnêteté et manigpces de toOtës ;
)

%  i
i.JIsuftes.

"?r$2]ï7^Qmpig:lë-^ .notre .CdufTffappel. il .èlt •^dét•.hô.tfê.'d^bl^dé.-w^^ -.7 [

""contfdle''9es'"'personn^"^q^ procédure"ju^^airé eri rendant une

ordonnance d'interdiction après avoir déclaré le plaideur quérulent sans le priver [

du droit fondamental dont tous les citoyens disposent d'ester en justice. M.

Ayangma pourra toujours intenter une action légitime ou la poursuivre, mais sujet .
l.J

à une procédure d'examen préalable qui vise à assurer que l'action ou la requête- [J

'e'rwisagééiestibien'fdnfdéë :èn'-fâlt et en droit èt"qùë~le lltigë'ëst pôursûivlè~âvëc "

diligence.
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[33] Le tribunal n'a aucune difficulté à conclure que M. Ayangma est un

plaideur quérulant qui abuse du système judiciaire et l'administration de la justice

av Nouveau-Brunswick et ailleurs-comme en a déjà conclu la -Cour Supérieure

de !'île-du-Prince-Edouard,

[34] En fespèce, nul doute qu'une telle déclaration sert l'intérêt publique en

termes d'accès à la justice. La Cour dispose de ressources restreintes et doit

s acquitter de ses tâches de manière équitable pour tous les justiciables. M.

Ayangma abuse de la procédure judiciaire au détriment des autres parties au

litige, ainsi qu'à l'ensemble du système de justice.

[35] Le tribunal conclut que M. Ayangma est un plaideur quérulerit et il lui est

interdit d'introduire d'autres instances devant la Cour du Banc de la Reine du

, Nouveau-Brunswick) ou la Cour des petites créances sans en avoir obtenu

préalablement l'autorisation d'un juge de cette Cour. Il va de soi que M.

Ayangma devra obtenir une autorisation pour poursuivre toute action déjà

déposée, I arrêt de procédure pour l'ensemble de ces dossiers étant ainsi

ordonné,

[36] M. Ayangma est tenu de verser à l'Université en guise de frais et dépens

de la présente procédure un montant tout inclus de 5 000,00.

Décision rendue ce 13^®"'® jour de février 2019, à Moncton au
Nouveau-Brunswick.

L'Honorable Juge JEAN-PAUL OUELLETTE
Cour du Banc de la Reine du Nouveau-Brunswick

Circonscription judiciaire de Monctpn
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DECISION

. [ 1 ] ' Noël Ayangma has appealed two décisions - both dated February 13 ,■ 2019
■ - issued by a judge of the Court of Queen's Bench in two separate matters. The first

concems' an action Mr. Ayangma commenced' against the Université de Moncton (U de
M), 'and the second an application for judicial review in the matter of a grievance, naming

■  . . as respondents both the U de M and the Association bibliothécaires, professenres et
professeurs de l'Université de Moncton (ABPPUM). In each matter costs were awarded
against Mr. Ayangma: $5,000 to the U de M in the first matter and $2,000 each to the U de
M and the ABPPUM in the second.

12] . Three motions were filed regàrding these two appeals. In one, Mr. Ayangma
seeks an extension of time to perfect his appeals, and, in the other two, the U de M and the
ABPPUM seek security for cbsts. . ■ . - . . ' •

f3] At the heaxing of the motions, the time for Mr. Ayangma to perfect his
appeals was extended and these have now been perfected. There was also a question raised
at the hearing regàrding whether the motion by the ABPPUM for security for costs had
been filed within 15 days of it having been served with the. Notice of Appeal, as required
by Rule 58.10(1 )(a). To the extent it was necessary, I extended the 15-day delay to the date
of filing. Both extensions of time were unopposed.

[4] Remaining are the two motions for security for costs. The U de M and the
ABPPUM daim having shown it is in the interests'ofjustice that such security be ordered.
They point to the fact Mr. Ayangma does not résidé in New Brunswick, has no assets in
this province and has not paid any of the costs previously awarded to them. Over and above
the costs awarded in the matters currently on appeal, Mr. Ayangma had previously been
ordered to pay the U de M a total of$ 13,0(30 and the ABPPUTvI $1,600, ail of whiçh remains
unpaid.
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[6]

[8]

26
[5] Mr. Ayàngma argues that security for costs cannot be ordered in the matter

of an appeal arising out of a judïcial review application. He points to Rule 58.01, which
speaks of plaintiffs and défendants, and not of applicants and respondents'. In my view, tbis
argument bas no merit. Security for costs on appeal are govemed by Rule 58.10, whicb is

•  ■ broad enougb to Lnclude ail appeals regardless of the nature of the underlying proceeding.

A motion for security for costs under Rule 58.10 is govemed by tbe
principles Drapeau'C.J.N.B. (as.be tben was) set out, in Dugas Estate (Bankrupt). Re
(2003),-261N.B.R.(2d)99, [20G3]N.B.J.No.230 (C.A.)(QL):

.' ■ In my view, ah order for security for costs sbould only beissuedwTienit'isrequired in tbe interests of justice. Itgoes , ,
witbout saying that a key considération in the exercise of tbe
judicial discrétion "recognized by Rule 58.10(l)(b) is tbe

■  apparent strengtb oftbegroundsof appeal. Ail appellanf s.financial means or lack tbereof may also corne mto play On

■  tbatscore, i note .tbat judgesbaveshcwn agreatdealofretiçence in granting orders for security for costs wbere tbe
impecuniosity of the appellant is sucb that the likely
conséquence of the order will be a deemed abandonment of
an apparently meritorious appeal. That said, an appellant's

.  impecuniosity would not necessarily preclude an order underRule 58.10(l)(bj if the appeal appears to bave a very poor

chance of success or is vexations, [para. 9]

[■y] In the affîdavit he filed in responsé to the motions for secunty for costs, Mr.
Ayangma dracrib» hmself as an imBecamons' litigant; iowever, he States having
"oonsistenfly paid, to the best of bis ability, costs awaided against him in the proceedings

■ çonducted before the Prince Edward Island Conrts" and having satisfied "a large portion
of costs awarded against [him] over the years of litigation " Moreover, beyond hls bald
assertion ofbeing an tapecunions litigant. Mr. Ayangraa has not provided any détail ofhis
financial situation let alone ahy supporting documentation.

In the circuinstai).ces, I bave not been satisfied that Mr. Ayangma qualifies
as an impecunious litigant or that his financial situation would prevent him firom pursuing
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his appeals if he truly desires to do se. On his own admission, he has been able îo satisfy
some of the préviens orders of côsts made against Mm.

P] inmyview,itismtheinterestsofjùsticetorequireMr.Ayangmatofumish
•  secnrity for cx,sts in these niatters, Both the U de M and the ABPPUM bave been snbjected
to previous proceedings initiated by Mr. Ayangma for wMch awaiBs of costs remain
outstanding. In the circumstances, it would be unjust to require them.to resp.ond to Mr.
Ayangma's tw6 appeals withont prôviding them some certainty that, in the event they are
successful, at least a portion of the costs aré secured.

[10] ^ • " For thesereasons,Iorder Mr. Ayangma tôfumish as secnrity for costs the
■  following;

(1) the sum ohl,500 in inatter 22-19-CA involving the U de M; and
(2) the. snm of $3,000'i,n.mattef 26-19-CA involving both the U de M ànd

.  the ABPPUM.

[llj These srnns are to be deposited within 30 days of the date this order is
issned, failing which in the case of either sum the corresponding appeal will be deemed to
have been abandoned. Althongh not successful in the motions seeking secnrity for costs,
Mr. Ayangma was snccessful in his motion for an extension of time to perfect. As a resuit,
1 award nô costs on any of the motions. 2

. /

J.C. MÂRC RICHARD, C.J.N.B./J.C.hî.-B.
Court of Appeal of New Brunswick / Cour d'appel du Nouvean-Brunswick
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décision

[1] . NoëlAyangma a interiett appel dè deux décisions-chamne datée du
-• 13 février 2019 - rendues par un juge de la Cour du Banc de la Reine dans deux affaires

■  distiuctes. La. prentière'décision porte sur .une action intentée par M. Ayangnia à ̂
l'Université de Moncton (l'Université), et la seconde, dans laquelle 1 Université et

■  l'Association des hibliothécaires, professeures et professeurs de l'Université de Moncton
(l'ABPPUTvï) s'ont toutes deux nommément désignées intimées, porte sur une requête en
révision afférente à un grief. Dams chaque instance. M. Ayangma a été condanmé aux
dépens : un montant de'5 000 S payable à l'Université dans la première instance et un '

-  .montant de 2 000 $ payable à l'Université et de 2 000 $ payable à l'ABPPUM dans la
■  seconde. . ' ■ •

[2]

[3]

[4]

Trois motions afférentes à ces deux appels ont été déposées. Dans l'une des
motions, M. Ayangma sollicite la prolongation du délai de mise en état de ses appels et,
dans les deux autres,. l'Université et l'ABPPUM demandent l'imposition d'une sûreté en
garantie des d^ens.

' Lors de l'audition- des motions, le délai- dans lequel M. Ayangma devait
mettre ses appels en état a été prolon|é,et ces appels sont maintenant en étal, Lors.de
l'audience, on a aussi soulevé la question de savoir si la motion de l'ABPPUM demandant
l'imposition d'une sûreté en garantie des dépens avait été déposée dans -les quinze jours
qui ont suivi la signification à elle de l'avis d'appel, conformément à la règle 58..10(l)a).
Dans la mesure où cela était nécessaire, j'ai prolongé le délai de quinze jours jusqu'à la
date du dépôt. Les deux prolongations de délai n'étaient pas contestées.

Il reste à statuer sur les deux motions demandant l'imposition d'une sûreté
en garantie des dépens. L'Université et.l'ABFPUM affirment avoir établi que l'imposition
d'une telle sûreté est dans l'intérêt de la justice.-Elles soulignent le fait que M. Ayangma
n'est pas domicilié au Nooveau-Brunswiek, n'a pas d'éléments d'actif dans la province et
n'a payé aucune part des dépens qui ont été auparavant adjugés en leur faveur. En plus des
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[6]

[7]

■ dépens adjugés dans les af&tes faisant l'objet des appels ci-visés, M. Ayangma a été
auparavant condamné i payer 13 000 $ au total à l'Université et 1 600 $ à l'ABPPUM. ces
deux montants demeurant impayés.

[5] M. Ayangma soutient que l'imposition d'une sûreté en garantie des dépens ■
ne peut être ordonnée dans le contexte d'un appel découlant d'une requête en révision. Il
renvoie à la règle 58.01, qui parle du demandeur et du défendeur et non pas du requ&ant

. et de l'intimé. J'estime que cet argument est sans fondement. I2imposition en appel d'une
sûreté en garantie des dépens est régie par la règle 58.10, qui a une portée suffisante pour

.  ■ s'étendre à tous les appels, peu importe la nature de l'instance sous-jacente.

Les motions présentées en vertu de la règle 58.10 en vue de l'imposition

.d'une sûreté en garantie des dépens sont régies par les principes énoncés en ces termes par
le juge Drapeau, juge en chef duNouveau-Brunswick (tel était alors son titre), àansDugas
Estate (Bankrupt), Re (2003), 26i'r.N.-B. (2=) 99, [2003] À.N.-B, n°230 (C.A.M.-B.)
(QL):

J'estime que l'on ne devrait rendre une ordonnance
•prescrivant line sûreté en garantie des dépens que lorsquecela est nécessaire dans l'intérêt de la justice, n va sans dire

qu'uné des considérations essentiélles dans l'exercice du
pouvoir discrétionnaire conféré à la Gour par la
règle 58.lO(l)b) est le bien-fondé apparent des moyens
d'appel. Les ressources financières ou l'absence de
ressources financières de l'appelantpeuvent également jouer
un rôle. À cet égard, je souligne que les juges se sont montrés
très réticents à accorder des ordonnances imposant une
sûreté en garantie des dépens lorsque l'indigence de
l'appelant est telle que la conséquence probable de
l'ordonnance sera l'abandon présumé d'un appel
apparemment bien fondé. -Gela dit, l'indigence de 1 appelant
n'interdit pas nécessairement une ordonnance sous le régime
delarègle 58.10(l)b) s'il y a très peu de chances quel'appel
soit accueilli ou si l'appel est vexatoire. [Par. 9]

Dans l'affidavit qu'il a déposé en réponse aux motions, demandant
l'imposition d'une sûreté en garantie des dépens, M. Ayan,gma dit êtrenne partie indigente;
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[8]

[9]

.  il affinne toutefois avoir [TRADUCTION] «toujours payé, du mieux qu'il pouvait, les
■  dépens auxquels il était condamné dans le cadre des instances menées devant les tribunaux
de l'île-du-Prince-Édouard » et avoir acquitté [TRADUCTION] «une grande part des

:  dépens adjugés contre [lui] pendant des années de litige». En outre, au-delà d'affirmer
sommairement être une partie indigente, M. Ayangma n'a donné aucun renseignement sur
sa situation financière,'et encore moins quelque document que ce soit a l'appui.

Eu égard aux circonstances, on lié m'a pas convaincu que M. Ayangma peut
■  être considéré comme une partie indigente ni que sa situation financière l'empêcherait de
poursuivre ses appels s'il le souhaitait véritablement. De son propre aveu, il a pu exécuter
quelques-unes des ordonnances d'adjudication des dépens prononcées auparavant contre
lui.

J'estime qu'il est dans l'intérêt de la justice de contraindre M,. Ayangma à
donner une sûreté en garantie des dépens dans les présentes affaires. L'Université et
r ABPPUM ont toutes deux fa.it l'objet de poursuites que M. Ayangma leur a intentées par
le passé et à l'égard desquelles des ordonnances d'adjudication des dépens demeurent
inexécutées. Eu égard aux circonstances, il serait injuste de les contraindre à répondre aux
deux appels de M. Ayangma'sans leur donner une certaine assurance de la garantie d'au
moins une part des dépens si elles obtiennent gain de cause.

p 0] Pour ces motifs, j'ordonne à M. Ayangma de donner les sûretés en garantie
des dépens suivantes : .

1. 1 500 $ dans le dossier 22-19-CA mettant en cause l'Université-;
,2. 3 000 $ dans le dossier n° 26-19-CA mettant en cause l'Université et

r ABPPUM.

1 j • Ces j^ontants doivent être déposés dans les trente jours qui suivent la date
à laquelle la présente ordonnance est rendue; à défaut de quoi, s'agissant de l'un ou l'autre
montant, l'appel correspondant sera réputé abandonné. Bien qu'il n'ait pas obtenu gain de
cause quant aux motions demandant l'imposition d'une sûreté en garantie des dépens.
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M, Aymgma a obtenu gain de cause quant à sa motion sollicitant la prolongation du délai
de mise en'état. Par conséquent, je n'adjuge aucuns dépens relativement à l'une
quelconque des motions.
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THE COURT LA COUR

The appeal is dismissed with costs of $2,500. L'appel est rejeté avec dépens qui sont fixés à
2 500$.



The following is the judgment delivered by

THE COURT

I. Introduction

[1] Mr. Ayangma appeals a motion judge's décision which declared him to be

a vexations litigant and dismissed his civil action against the Université de Moncton on

the basis it was statute barred. This is a companion décision to Ayangma v. Université de

Moncton, Moncton Campus et al, 2019 NBCA 73.

II. Background

[2] Mr. Ayangma was a part-time professer at the Université de Moncton

("Université"). He unsuccessfully applied for a permanent position and asserts the

Université discriminated against him by hiring an individual, who, he states, does not

possess the necessary qualifications as advertised in the compétition. He subsequently

filed a complaint with the New Brunswick Human Rights Commission in which he

accused the Université of discriminatory conduct based on his race, colour and âge. The

Commission dismissed the complaint. An application for judicial review of the

Commission's décision was dismissed by a judge of the Court of Queen's Bench. This

décision was unsuccessfully appealed to this Court (see Ayangma v. Université de

Moncton, Moncton Campus, 2019 NBCA 14, [2019] N.B.J. No. 28 (QL)).

[3] Following the dismissal of his human rights complahit, Mr. Ayangma

initiated civil proceedings against the Université, in which he claimed damages for what

he asserts was willful/negligent conduct by the Université, misrepresentation, bad faith

and an alleged breach of the Charter. The Université defended the action.

4] Ca Febmary 20, 2018, Mr. Ayangma served and filed his affidavit of

documents and served Notice, pursuant to Rule 31.03(1), on the Université, requiring it to
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serve and file an affidavit of documents and to produce the documents in its possession

and control.

[5] On May 1, 2018, the Université produced a draft affidavit of documents.
Mr. Ayangma contended the draft affidavit of documents was not i^u/e^-compliant. He

filed a motion on May 10, 2018, in which he sought an order requiring the Université to

file a f?MZe.s-compliant affidavit of documents. The motion was set down for hearing on

October 5, 2018.

[6] On September 14, 2018, the Université filed a motion to strike the

pleadings under Rule 22.01, and/or for summary judgment. It also sought to have Mr.

Ayangma declared a vexations litigant pursuant to Rule 76.1.04. Both motions were

scheduled to be heard on October 5, 2018.

[7] At the outset of the hearing, the judge mentioned there was a ftirther

hearing before him on December 17, 2018, relating to a judicial review of an arbitrator's

décision which involved Mr. Ayangma. Mr. Ayangma immediately raised concerns about

the judge s ability to be neutral and impartial as a resuit of these extemporaneous

comments.

[S] The motions were adjourned by consent to December 17, 2018, pending
the issuance of reasons in a related appeal before this Court, as noted. Meanwhile, Mr.

Ayangma filed a further motion in which he asked the motion judge to récusé himself.

Ail motions were returnable December 17, 2018.

[^] On December 17, 2018, Mr. Ayangma's récusai motion was heard first
and was dismissed by way of an oral décision. The motion judge then heard the

remaining two motions and he rendered a written décision dated February 13, 2019.

[10] In the February 13 décision, the motion judge dismissed Mr. Ayangma's
action by way of summary judgment under Rule 22. He did so upon finding the action
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was statute-barred. Having made this détermination, it was net necessary for the judge to

mie on the Rule 31.03(1) issue. In his décision, originally issued in only the French

language, the judge declared Mr. Ayangma to be a vexatious litigant.

III. Grounds of Appeal

[11] Mr. Ayangma seeks a reversai of the motion judge's décision. His various

grounds of appeal can be condensed to the following:

a) The motion judge's décision violated s. 24(1) of the Officiai Languages Act,

S.N.B. 2002, c. O-0.5, as it was published in one officiai language;

b) The motion judge erred in law by granting summary judgment pursuant to

Rule 22.01 because the Université failed to provide an affidavit of

documents as required, despite having been served with notice pursuant to

Rule 31.03, and the décision to grant summary judgment was made before

deciding the issue of disclosure;

c) The motion judge erred in law when he determined Mr. Ayangma's action

was statute barred pursuant to i]i& Limitation of Actions Act, S.N.B. 2009, c.

L-8.5;

d) The motion judge erred in law by restricting the appellant's right to access

to the court when he declared him to be a vexatious litigant;

e) The motion judge was biased and should have recused himself.

IV. Standard of Review

r>2i
L  J

For grouiids of appeal that raise questions of law, the standard of review is

correctness. For those that raise either a question of fact or mixed law and fact regarding
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which there is no extricable errer of law, the standard of review is palpable and
overriding errer.

V. Analvsis

A. Violation ofthe OfficiaiLanguages Act

The judicial review décision was first published in the French language on

February 13, 2019, and in the English language on March 8, 2019. Mr. Ayangma submits

the décision should have been published in both officiai languages simultaneously,

because the proceedings were conducted in both languages. This ground was net pursued
before us. In his written submission, Mr. Ayangma did net contend the judge's failure to

issue his décision first in one language only invalidated the décision, but he argued that
"this type of conduct requires some strong condemnation or direction from this Court, so

that it does not happen again."

[^'^] As a général rule, the final décision should have been published
simultaneously in both officiai languages, unless it was determined by the judge that to
do so would resuit in a delay, injustice or hardship, as contemplated in s. 24 of the Act.

When such a détermination is made, the décision can be published in one officiai

language, and thereafter, at the earliest possible time, in the other language.

[15] As noted, in this case, the judge initially published his décision in the
French language only. Had the judge made the détermination to publish in one officiai

language first, and later, in the other officiai language, on account of one or more of the

factors set ont in s. 24(2), he should have stated his reasons for doing so in his décision.

He did not and we agree with Mr. Ayangma that he should have.
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B. Summary Judgment

[1^] Mr. Ayangma contends the motion judge should not have granted
summary judgment because the respondent failed to produce a i?M/e5-compliant affidavit

of documents.

[17] In Whelton v. Mercier et al, 2004 NBCA 83, 277 N.B.R. (2d) 251,
Drapeau, C.J.N.B. (as he then was) for the Court stated as follows:

The delivery of an affidavit compliant with Rule 31.03(4)
should lead to the disclosure of every document related to a
matter in issue. Armed with this affidavit, the adverse party
can insist that documents of interest to him or her be
produced. Through production of those documents, he or
she can acquire a thorough understanding of the case. An
Affidavit of Documents that complies with the Rules of
Court is generally indispensable in uncovering the tmth.
This is particularly so in cases such as the présent, where
the answers to controversial questions lie deep within
documents held exclusively by one party. In cases of this
nature, motions for summary judgment should, as a général
rule, be dismissed with costs if the moving party has not
complied with the requirements of Rule 31. [para. 26]

[IS] liî the présent case, the judge granted summary judgment to the Université
despite its failure to comply with Rule 31. Generally, this should have served to dismiss

its motion for summary judgment. Nevertheless, we conclude this was one of those

exceptional cases in which the judge could grant judgment notwithstanding the

Université s non-compliance. Thus, because the basis upon which summary judgment

was granted — that the action is prescribed — is not dépendent upon the disclosure of any

documents. The limitation period was either met or it was not, and ail information in this

regard would necessarily have already been in the possession of Mr. Ayangma.
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C. Limitation of action

Ayangma filed grievances in which he alleged the Université violated

the collective agreement between 2013-2015 and "more recently," May 12, 2015, by

abusing its authority, intimidation, lack of professional ethics, defamation, harassment

and discrimination."

[^*^1 Ihe grievance document, Mr. Ayangma raised serious allégations of
harassment and discrimination against a professor. He writes:

[TRANSLATION]
Finally, I also maintain that I have been a victim of
discrimination in employment, particularly with respect to
the staffing of the position of professor of human resources
management in the Department of Business
Administration, filled in 2014, while Professor [V.K.] was
both chair of the sélection panel and Director of the
Department of Business Administration, [para. 11]

pl] para. 26 of his statement of daim, Mr. Ayangma acknowledged he
applied for the advertised position on January 7, 2014, and did not get an interview. On

May 28, 2015, he wrote to Mr. Terrance J. LeBlanc, the employer's représentative for the

Université, and asserted the successful candidate did not have the qualifications, as

advertised in 2013, for the position in question; notably she did not have a PhD.

[22] The Court in Dupuis v. City ofMoncton, 2005 NBCA 47, 284 N.B.R. (2d)
97, quoting Central Trust Co. v. Rafuse, [1986] 2 S.C.R. 147, [1986] S.C.J. No. 52 (QL),
at p. 224, concluded:

... [A] cause of action arises for purposes of a limitation
period when the material facts on which it is based have
been discovered or ought to have been discovered by the
plaintiff by the exercise of reasonable diligence. ...

[para. 29]

See also Kamloops v. Nielsen, [1984] 2 S.C.R. 2, [1984] S.C.J. No. 29 (QL), at pp. 36-41.
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[23] Section 5 of th& Limitation of Actions Act, S.N.B. 2009, c. L-8.5 provides;

General limitation periods

5(1) Unless otherwise provided in this Act,
no daim shall be brought after the earlier
of

(a) two years from the day on which
the daim is discovered, and

(b) fifteen years from the day on which
the act or omission on which the daim

is based occurred.

5(2) A daim is discovered on the day on
which the claimant first knew or ought
reasonably to have known

(a) that the injury, loss or damage had
occurred,

(b) that the injury, loss or damage was
caused by or contributed to by an act or
omission, and

(c) that the act or omission was that of
the défendant.

Délais de prescription ordinaires

5(1) Sauf disposition contraire de la
présente loi, toute réclamation se prescrit
par celui des délais ci-dessous qui expire
le premier :

a) deux ans à compter du jour où sont
découverts les faits y ayant donné
naissance;

b) quinze ans à compter du jour où a
eu lieu l'acte ou l'omission sur lequel
elle est fondée.

5(2) Les faits ayant donné naissance à la
réclamation sont découverts le jour où le
réclamant a appris ou aurait dû
normalement apprendre :

a) que sont survenus les préjudices, les
pertes ou les dommages;

b) que les préjudices, les pertes ou les
dommages ont été causés entièrement
ou en partie par un acte ou une
omission;

c) que l'acte ou l'omission était le fait
du défendeur.

[24] In this case, the Université argues that Mr. Ayangma knew he was the

unsuccessful candidate when he received notice from the Université by letter dated

March 3, 2014.

[25] In his reasons, the motion judge determined that [TRANSLATION]

"[t]here is no question Mr. Ayangma knew no later than May 12, 2015, that the position

had been filled on July 1, 2014" (para. 16). He dismissed the civil action, finding it was

statute barred. In doing so, he found Mr. Ayangma was advised on March 3, 2014, that
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his application was rejected. Mr. Ayangma filed his grievance challenging the

Université's décision on May 12, 2015. Mr. Ayangma's action was filed on May 29,

2017. These are findings of fact for which deference will be accorded in the absence of

palpable and overriding error.

[26] In Miramichi Lumber Products Inc. et al. v. Province ofNew Brunswick,

as represented by the Department of Energy and Resource Development et al, 2019

NBCA 61, [2019] N.B.J. No. 202 (QL), Quigg J.A. writes:

With respect to the conclusion of the application judge that
the Application was time-barred, the jurisprudence
consistently establishes that the question of whether a légal
proceeding is time-barred is one of mixed fact and law
which caimot be interfered with absent palpable and
overriding error (Guarantee Co. of North America v.
Gordon Capital Corp., [1999] 3 S.C.R. 423, [1999] S.C.J.
No. 60 (QL), at para. 28; Longo v. MacLaren Art Centre,
2014 ONCA 526, [2014] 0..T. No. 3242 (QL), at paras. 38-
39; Crombie Property Holdings Limited v. McColl-
Frontenaclnc. (Texaco Canada Limited), 2017 ONCA 16,
[2017] Q.J. No. 142 (QL), at para. 31 (leave to appeal to
S.C.C. refused, [2017] S.C.C.A. No. 85); and Fehr v. Sun
Life Assurance Company of Canada, 2018 QNCA 718,
[2018] Q.J. No. 4513 (QL), at para. 143). In Longo,
Hourigan J.A. stated:

The question of whether a limitation period expired
prior to the issuance of a statement of daim is a
question of mixed fact and law. Thus, the issue for
détermination on this appeal is whether the motion
judge made a palpable and overriding error in
concluding that the daim was statute barred.

A palpable and overriding error is an obvions error
that is sufficiently significant to vitiate the
challenged finding of fact. The appellant must show
that the error goes to the root of the challenged
finding of fact such that the fact cannot safely stand
in the face of the error: Waxman v. Waxman (2004),
186 Q.A.C. 201, at p. 267 (C.A.), leave to appeal
refused, [2004] S.C.C.A. No. 291. [paras. 38-39]

[para. 12]
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[27] ' Mr. Ayangma argues the limitation pèriod should be six years, on the basis

he raised a Charter violation in his pleadings, and that the time for filing his civil action

commenced when he received the décision of the Human Rights Commission. The

motion judge correctly observed that the same argument was unsuccessfully raised by

Mr. Ayangma in Ayangma v. Canada Health Infoway, 2017 PECA 13, [2017] P.E.I.J.

No. 23 (QL). In that case, the court was faced with a similar set of facts and it concluded

Mr. Ayangma's civil action was statute barred, as he did not file his daim until July 21,

2015, after the matters had been dealt with by the Human Rights Commission, and the

two-year limitation period had expired. Similarly, in this case, the judge concluded that

daims where Charter violations are raised, are subject to provincial periods of général

application, which in New Brunswick is two years. See Cojfey v. Fraser Valley (Régional

District), 2018 BCSC 959, [2018] B.C.J. No. 1113 (QL).

[28] The motion judge's conclusion is supported by the evidence. It is our view

the motion judge did not err in law, nor did he make a palpable and overriding error

which would allow for appellate intervention.

D. Vexations litigant order

[29] The Université sought and was granted an order pursuant to Rule 76.1.04.

An order made pursuant to this Rule prohibits a party from commencing any further

proceedings in the Court of Queen's Bench or the Small Claims Court, or continuing a

proceeding previously commenced in those courts, except with leave. In considering

whether to make such an order, a judge may consider if a similar order has been made

against that person by any other court, including a court outside New Brunswick, and a

judge may also consider whether that person has persistently and without reasonable

grounds commenced proceedings in any other court, including a court outside New

Brunswick (Rule 76.1.02(2)).

'-0] In Bossé V. Caisse populaire acadienne Liée, [2018] N.B.J. No. 164 (QL)

this Court discussed the above Rule in depth. It states:
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In Greene v. New Brunswick, 2014 NBQB 168, 428 N.B.R.
(2d) 204, Glennie J. established a framework for the
analysis when a vexations litigant order is sought in the
Court of Queen's Bench. He wrote the follôwing:

Frivolous pleadings are those which are without
substance or unarguable and can include any one or
more of the following, as outlined in the Jacob Text
at pages 222 - 223:

Thus, a proceeding may be said to be frivolous
when:

a. a party is trifling with the court; or
b. when to put it forward would be

wasting the time of the court; or
c. when it is not capable of reasoned

argument; or

d. it is without foundation; or
e. where it cannot possibly succeed; or
f. where the action is broncrht nr ihp.

o— — —

defence is raised only for annoyance;
or

g. to gain some fanciful advantage; or
h. when it can really lead to no possible

good. [para. 181]
[para. 29]

The conclusion whether a litigant is vexations is determined by an

objective standard. The primary characteristics which anchor a déclaration of vexations

litigant include:

a) a propensity to relitigate matters that have already been heard;

b) unsubstantiated allégations of impropriety against the opposite party, légal
counsel, the court and administrative officiais;

c) the refusai to abide by mies and orders of the court, including the failure to
pay costs.
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[32] In this case, the motion judge carefully reviewed the history of the

multiple judicial and quasi-judicial proceedings commenced by Mr. Ayangma in this

province as well as in the Province of Prince Edward Island. He writes:

[TRANSLATION]
Mr. Ayangma is involved in more than 100 reported
décisions found in the Canadian Légal Information Institute
(CanLII). database. There are $156,000.00 in unpaid
judgments resulting from légal proceedings, a majority of
which represent costs awarded against him. [para. 27]

[33] He observes that Mr. Ayangma filed his civil action, and that there was

also an unsuccessful application for judicial review, dealing with three of eleven

grievances [TRANSLATION] "connected with the same factual situation." The judge

adds that Mr. Ayangma filed another action based on the same facts as his application for

judicial review, but against the Université, the Vice-President, Administration and

Human Resources, the Dean of the Faculty of Business Administration and the

Department Head. In that action, Mr. Ayangma raised allégations of libel, fraud and/or

négligent misrepresentation, tortious conspiracy, reprisais, intimidation, harassment,

abuse of authority and process, bad faith, breach of the duty of honest performance in

their individual contractual duties, breach of the collective agreement, improper conduct

resulting in a flawed investigation and constructive disciplinary suspension, and a

Charter breach.

[34] The judge, applying the principles set eut in Bossé, had

[TRANSLATION] "no difficulty" fmding that Mr. Ayangma [TRANSLATION] "abuses

the légal system and administration of justice in New Brunswick and elsewhere" (para.

33). We discern no error in the application of the légal principles to the facts of this case,

and we conclude the motion judge's décision on this issue was correct.

E. Récusai

[35] Mr. Ayangma raised several reasons why he felt the judge should have

recused himself and why he was biased. They include allégations of conflict of interest
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due to the fact the judge attended the Université as a student. He alleged the judge raised

his voice during the hearing on October 5, 2018. He submitted that because the judge was
seized with ail the other légal proceedings, as noted, he was biased.

In Rose V. Her Majesty the Queen et al, 2015 NBCA 26, 435 N.B.R. (2d)
259, Larlee and Quigg, J.J.A. provide a succinct review of the applicable principles when
a récusai order is sought (paras. 8-11). On the issue of judicial bias, they write:

We begin with the ground alleging bias against the motion
judge. In Brooks v. The Law Society of New Brunswick et
al, this Court describes what constitutes bias on the part of
a judge who is asked to adjudicate. It is a serious allégation.
There is a subjective and an objective component to the
bias test when broad allégations are made; R. v. S. (R.D.).
With respect to the subjective component, the judge
considers whether she or he can adjudicate impartially. If
she or he cannot do so, that puts an end to the exercise. The
objective component of the test is "reasonable
appréhension of bias," the test usually applied. As this
Court stated in Dugas v. Gaudet et al, 2014 NBCA 7, 416
N.B.R. (2d) 389, to sustain an allégation of reasonable
appréhension of bias, one must meet the following criteria:
"[t]he grounds giving rise to the appréhension of bias must
be sufficiently serious to rebut the presumption that the
judge will abide by his or her oath of office and ' [judge] a
particular controversy fairly on the basis of its own
circumstances' (see United States v. Morgan, 313 U.S. 409
(1941), at p. 421, excerpt quoted with approval in R. v.
5.(R.U.))" (para. 5).

In an oral décision, the motion judge gave her reasons for
not recusing herself. In so doing, she cited and applied the
correct jurisprudence of the Suprême Court of Canada and
this Court, and considered and weighed the appropriate
factors. In our view, she made no réversible error in her
application of the law relating to bias. Moreover, there is
absolutely no evidence on the record to support the
allégation ofbias. [paras. 16-17]

[37] In Bossé et al v. Lavigne, 2015 NBCA 54, 440 N.B.R. (2d) 118, the Court
states there are two key principles underlying the récusai of a judge from a case: 1)
partiality, and 2) reasonable fear of partiality. The presence of one of them is sufficient to
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make a judge récusé himself or herself. The détermination of récusai needs to be assessed

by the judge and his or her reasoning will start with analyzing his or her own state of

mind towards the case. This criterion is subjective. For a judge to conclude he or she is

impartial, he or she must be disinterested in the outcome of the case and not be

predisposed to a particular resuit. In other words, he or she is open-minded and will let

the evidence and submissions speak for themselves, in order to détermine the case. If the

judge finds himself or herself to be partial, then the analysis ends there and récusai is

appropriate. (para. 7)

[38] If the judge détermines he or she is impartial on the subjective criterion,

the reasoning continues to the objective criterion of the reasonable fear of partiality (or

reasonable appréhension of bias). In determining whether or not there may be a

reasonable fear of partiality, the judge must answer the following question: "[hjaving

examined the situation in depth and viewing the matter 'realistically and practically,'

would a reasonable and well-informed person conclude it is 'more likely than not that

[the judge], whether consciously or unconsciously, would not décidé fairly'?". The

objective test must be taken from the perspective of: (1) a reasonable person; (2) that is

well informed of the circumstances of the case; (3) where the appréhension of bias is

reasonable; (4) following both a reasonable and practical examination of the situation;

and (5) starting the analysis on a strong presumption of judicial impartiality and then

determining whether it has been displaced. (para. 7)

[39] The judge dealt with Mr. Ayangma's récusai motion orally the moming of

December 17, 2018. He dismissed the motion concluding he could fairly and impartially

décidé the issues before him. The judge began by reciting the complaints raised by Mr.

Ayangma in his motion. In those complaints, Mr. Ayangma asserted the judge was in

collusion with the Université because he had attended school there. He contended the

judge had predetermined ail matters that were before him, because he had referred to

them in his extemporaneous corrunents.
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[40] The judge reviewed the applicable jurisprudence, applying it to the

motion. He concluded he had an open mind, and that there was no foundation established
to support a claim of bias or a reasonable appréhension of bias. His analysis was
comprehensive and fulsome. He found that a reasonable and well-infoixned person
viewing the argument objectively, would not conclude that he was partial, or biased (see
also Ayangma v. Université de Moncton, Moncton Campus et al, 2019 NBCA 73). We
fmd no error m the motion judge's analysis and this ground of appeal is dismissed.

VI. Disposition

The appeal is dismissed with costs of $2,500.

J.C. MARC RICHARD,'
CHIEF JUSTICE OF NEW BRUNSWICK

KATHLEEN A. QUIGG,tX

BARBARA L. BAIRD, J.A.



Version française du jugement de la Cour rendu par

LA COUR

I. Introduction

[1] M. Ayangma interjette appel d'une décision dans laquelle le juge saisi de

la motion l'a déclaré plaideur quérulent et a rejeté l'action civile qu'il avait intentée à

l'Université de Moncton au motif qu'elle était prescrite. Il s'agit d'une décision parallèle

à l'arrêt Ayangma c. Université de Moncton, Campus de Moncton et autre, 2019 NBCA

73.

II. Contexte

[2] M. Ayangma occupait un poste de professeur à temps partiel à l'Université

de Moncton (l'Université). Il a présenté en vain sa candidature à un poste permanent et

affirme que l'Université a fait preuve de discrimination envers lui en recrutant une

personne qui, selon ses dires, ne possède pas les qualifications nécessaires qui étaient

énoncées dans le concours. Il a par la suite déposé auprès de la Commission des droits de

la personne du Nouveau-Brunswick une plainte dans laquelle il accusait l'Université de

conduite discriminatoire fondée sur sa race, sa couleur et son âge. La Commission a

rejeté la plainte. Une requête en révision judiciaire de la décision de la Commission a été

rejetée par un juge de la Cour du Banc de la Reine. Cette décision a, sans succès, été

portée en appel devant notre Cour (voir Ayangma c. Université de Moncton, Campus de

Moncton, 2019 NBCA 14, [2019] A.N.-B. n° 28 (QL)).

[3] Après le rejet de sa plainte auprès de la Commission des droits de la

personne, M. Ayangma a entamé contre l'Université une poursuite civile dans laquelle il

réclamait des dommages-intérêts en réparation de ce qui constituait, selon ses dires, de la

part de l'Uriversité, une conduite délibérée et négligente,'une assertion inexacte, de la
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mauvaise foi et une violation alléguée de la Charte. L'Université a opposé une défense à

l'action.

Le 20 février 2018, M. Ayangma a signifié et déposé son affidavit des

documents et sigmfié à 1 Université, sous le régime de la règle 31.03(1), un avis dans
lequel il lui demandait de sigmfier et de déposer un affidavit des documents et de

produire les documents dont elle avait la possession et le contrôle.

[^] Le mai 2018, l'Université a produit un projet d'affidavit des
documents. M. Ayangma a fait valoir que ce projet d'affidavit n'était pas conforme aux

Règles de procédure. Le 10 mai 2018, il a introduit une motion dans laquelle il demandait
à la Cour d'ordonner à l'Université de déposer un affidavit des documents conforme aux

Règles. L'audition de la motion a été fixée au 5 octobre 2018.

[^] Le 14 septembre 2018, l'LIniversite a déposé une motion dans laquelle elle
sollicitait la radiation des plaidoiries sous le régime de la règle 22.01 ou un jugement
sommaire. Elle demandait également que M. Ayangma soit déclaré plaideur quérulent en

vertu de la règle 76.1.04. Les deux motions devaient être entendues le 5 octobre 2018.

. Lès le début de l'audience, le juge a mentionné qu'une autre audience
afférente à la révision judiciaire d'une décision arbitrale mettant en cause M. Ayangma

devait se dérouler devant lui le 17 décembre 2018. M. Ayangma a immédiatement

exprimé ses craintes au sujet de la capacité du juge de rester neutre et impartial en raison

de ses observations impromptues.

[^] Lu consentement des parties, l'audition des motions a été reportée au
17 décembre 2018, dans 1 attente de la publication des motifs dans un appel connexe
interjeté devant notre Cour, comme je l'ai indiqué plus haut. Entre-temps, M. Ayangma a
déposé une nouvelle motion, dans laquelle il demandait au juge saisi de la motion de se

récuser. Toutes les motions étaient présentables le 17 décembre 2018.
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[9] Le 17 décembre 2018, la motion en récusation de M. Ayangma a été

entendue en premier et a été rejetée séance tenante. Le juge saisi de la motion a ensuite

entendu les deux autres motions; celles-ci ont été rejetées dans une décision écrite en date

du 13 février 2019.

[10] Dans une décision datée du 13 février 2019,. le juge saisi de la motion a

accordé un jugement sommaire sur le fondement de la règle 22, rejetant ainsi l'action

intentée par M. Ayangma. Il a fait ainsi au motif que l'action était prescrite. Ainsi, le juge

n'a pas eu à statuer sur la question qui visait la règle 31.02(4). La décision, initialement

rendue uniquement en français, déclarait M. Ayangma un plaideur quémlent.

III. Movaens d'appel

[11] M. Ayangma demande l'infirmation de la décision du juge saisi de la

motion. Ses différents moyens d'appel peuvent se résumer ainsi :

a) la décision du juge saisi de la motion a enfreint le par. 24(1) de la Loi sur les

langues officielles, L.N.-B. 2002, ch. O-0.5, étant donné qu'elle n'a été

publiée que dans une seule langue officielle;

b) le juge saisi de la motion a commis une erreur de droit en accordant un

jugement sommaire sous le régime de la règle 22.01 étant donné que

l'Université n'avait pas produit un affidavit des documents comme elle en

avait l'obligation, alors même qu'elle avait reçu signification de l'avis prévu

à la règle 31.03, et la décision de prononcer ce jugement sommaire a été

rendue avant que la question de la divulgation ne soit tranchée;

c) le juge saisi de la motion a commis une erreur de droit en déterminant que

l'action intentée par M. Ayangma était prescrite par la Loi sur la

prescription, L.N.-B. 2009, ch. L-8.5;
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le juge saisi de la motion a commis une erreur de droit en restreignant le
droit de 1 appelant de saisir la cour lorsqu'il a déclaré qu'il était un plaideur
quérulent;

e) le juge saisi de la motion était partial et aurait dû se récuser.

IV. Norme de contrôle

S'agissant des moyens d'appel qui soulèvent des questions de droit, la
norme de contrôle applicable est celle de la décision correcte. Pour ce qui est de ceux qui
soulèvent soit une question de fait, soit une question mixte de droit et de fait au sujet de
laquelle aucune erreur de droit isolable ne peut être décelée, la norme de contrôle

applicable est celle de l'erreur manifeste et dominante.

V. Analvse

A. Violation de la Loi sur les langues officielles

[1^] Lâ décision portant sur le contrôle judiciaire a initialement été rendue en
français le 13 février 2019, puis dans sa version anglaise le 8 mars 2019. M. Ayangma
soutient que la décision aurait dû être publiée simultanément dans les deux langues
officielles étant donné que l'instance s'est déroulée dans les deux langues. Ce moyen
d appel n a pas été poursuivi devant nous. Dans son mémoire, M. Ayangma n'a pas
affirmé que la décision du juge de rendre initialement sa décision dans une seule des deux

langues officielles avait pour effet de l'invalider, mais il a fait valoir que
[TRADUCTION] « ce type de conduite doit faire l'objet d'une condamnation ou de

directives fermes de la part de la Cour afin d'éviter qu'elle ne se reproduise ».

générale, la décision définitive aurait dû être publiée
simultanément dans les deux langues officielles, à moins que le juge n'ait déterminé que
la publication d'une version bilingue entraînerait un retard qui serait préjudiciable à
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l'intérêt public ou qui causerait une injustice ou un inconvénient grave, comme le prévoit

l'art. 24 de le. Loi. Lorsque le juge conclut dans ce sens, la décision peut être publiée dans

une langue, et ensuite dans l'autre langue le plus rapidement possible.

[15] Comme nous l'avons indiqué, dans la présente instance, le juge a

initialement publié sa décision uniquement en français. Si le juge avait décidé de la

publier dans une langue officielle dans un premier temps, et ensuite dans l'autre langue

officielle, en raison de l'un ou de plusieurs des facteurs énoncés au par. 24(2), il aurait dû

exposer dans sa décision les motifs pour lesquels il avait agi de la sorte. Il ne l'a pas fait

et nous convenons avec M. Ayangma qu'il aurait dû le faire.

B. Jugement sommaire

[16] M. Ayangma soutient que le juge saisi de la motion n'aurait pas dû rendre

un jugement sommaire étant donné que l'Université n'avait pas produit un affidavit des

documents conforme aux Règles.

[17] Dans l'arrêt Whelton c. Mercier et al, 2004 NBCA 83, 277 R.N.-B. (2")

251, le juge en chef Drapeau (tel était alors son titre) s'est exprimé en ces termes au nom

de la Cour :

La signification d'un affidavit fidèle à la règle 31.03(4)
devrait aboutir à la divulgation de tous les documents
relatifs aux questions en litige. Munie de cet affidavit, la
partie adverse peut insister sur la production des documents
qui l'intéressent et acquérir, suite à leur examen, ime
coimaissance approfondie du dossier. Un affidavit des
documents réglementaire est, en général, indispensable à la
découverte de la vérité. Il en est ainsi tout particulièrement
dans un litige, comme celui qui nous occupe, où la réponse
à certaines questions controversées est embusquée dans les
documents en la possession exclusive de l'une des parties.
En règle générale, toute motion en jugement sommaire
présentée dans le cadre d'un tel litige devrait être rejetée
avec dépens lorsque l'auteur de la motion ne s'est pas plié
aux exigences de la règle 31. [Par. 26]



6- 53
[1^] Dans la présente instance, le juge a prononcé un jugement sommaire en

faveur de l'Université malgré le défaut de cette dernière de se conformer à la règle 31. En

général, cela aurait dû suffire pour entraîner le rejet de sa motion en jugement sommaire.

Néanmoins, nous concluons qu'il s'agissait de l'un de ces cas exceptionnels dans lesquels

le juge pouvait rendre le jugement sollicité malgré le non-respect de la règle par

l'Université. En effet, le fondement sur lequel le jugement sommaire a été rendu — le fait

que l'action était prescrite — ne dépendait pas de la divulgation de documents, quels qu'ils

soient. Le délai de prescription était échu ou il ne l'était pas, et toute l'information en la

matière se trouvait déjà en la possession de M. Ayangma.

C. Prescription

[19] M. Ayangma avait déposé des griefs dans lesquels il alléguait que
l'Université avait violé la convention collective entre 2013 et 2015 et [TRADUCTION]
«plus récemment», le 12 mai 2015, en se rendant coupable d'abus de pouvoir,

[TRADUCTION] « d'intimidation, de manque d'éthique professiomrelle, de diffamation,

de harcèlement et de discrimination ».

[^■0] Dans le grief, M. Ayangma a soulevé de graves allégations de harcèlement
et de discrimination contre une professeure, Il a écrit ce qui suit :

[TEXTE ORIGINAL]
J'allègue enfin aussi être victime de discrimination en
matière d'emploi et en particulier dans la dotation au
département d'administration, du poste de Professeur de
gestion des ressources humaines doté en 2014 pendant que
la Professeure [V.K.] était à la fois présidente du jury de
sélection et directrice du Département d'administration.

[Par. 11]

[^1] Au paragraphe 26 de l'exposé de sa demande, M. Ayangma a reconnu
qu il avait posé sa candidature au poste annoncé le 7 janvier 2014 et n'avait pas obtenu
une entrevue. Le 28 mai 2015, il a écrit à Terrance J. LeBlanc, le représentant de
1 employeur pour l'Université, affirmant que la candidate retenue ne possédait pas les
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qualifications dont faisait état l'annonce de 2013 concernant le poste en question,

notamment parce qu'elle n'était pas titulaire d'un doctorat.

[22] Dans l'arrêt Dupuis c. City ofMoncton, 2005 NBCA 47, 284 R.N.-B. (2")

97, la Cour, citant l'arrêt Central Trust Co. c. Rafuse, [1986] 2 R.C.S. 147, [1986] A.C.S.

n° 52 (QL), à la p. 224, a tiré la conclusion suivante :

[Une] cause d'action prend naissance, aux fins de la
prescription, lorsque les faits importants sur lesquels repose
cette cause d'action ont été découverts par le demandeur ou
auraient dû l'être s'il avait fait preuve de diligence
raisonnable. [...]

[Par. 29]

Voir également Kamloops c. Nielsen, [1984] 2 R.C.S. 2, [1984] A.C.S. n° 29 (QL), aux

p. 36 à 41.

[23] Voici le texte de l'article 5 de la Loi sur la prescription, L.N.-B. 2009,

ch. L-8.5 :

General limitation periods

5(1) Unless otherwise provided in this Act,
no daim shall be brought after the earlier
of

(a) two years from the day on which
the daim is discovered, and

(b) fifteen years from the day on which
the act or omission on which the daim

is based occurred.

Délais de prescription ordinaires

5(1) Sauf disposition contraire de la
présente loi, toute réclamation se prescrit
par celui des délais ci-dessous qui expire
le premier :

a) deux ans à compter du jour où sont
découverts les faits y ayant donné
naissance;

b) quinze ans à compter du jour où a
eu lieu l'acte ou l'omission sur lequel
elle est fondée.

5(2) A daim is discovered on the day on 5(2) Les faits ayant donné naissance à la
which the claimant first knew or ought réclamation sont découverts le jour où le
reasonably to have knov/n réclamant a appris ou aurait dû

normalement apprendre :

(a) that the injury, loss or damage had a) que sont survenus les préjudices, les
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occurred, pertes ou les dommages;

(b) that the injury, loss or damage was b) que les préjudices, les pertes ou les
caused by or contributed to by an act or dommages ont été causés entièrement
omission, and ou en partie par un acte ou une

omission;

(c) that the act or omission was that of c) que l'acte ou l'omission était le fait
the défendant. défendeur.

la présente instance, l'Université fait valoir que M. Ayangma savait
que sa candidature avait été rejetée lorsqu'il a reçu un avis à cet effet de l'Université dans

une lettre datée du 3 mars 2014.

ses motifs, le juge saisi de la motion a tranché qu'« [i]l est
incontestable qu au plus tard le 12 mai 2015, M. Ayangma savait que le poste avait été
comblé le 1 juillet 2014 » (par. 16). Il a donc rejeté l'action civile après avoir déterminé
qu'elle était prescrite. Ce faisant il a conclu aue M. Ava-noma avait Ptp infnrm#^

3 mars 2014 que sa candidature avait été rejetée. M. Ayangma a déposé le grief dans
lequel il contestait la décision de l'Université le 12 mai 2015. L'action de M. Ayangma a
été introduite le 29 mai 2017. Ce sont là des conclusions de fait qui commandent la
déférence en l'absence d'une erreur manifeste et dominante.

Dans 1 arrêt Mil cnnichi Luinbcv Products Inc. 6t autre c. Province du

Nouveau-Brunswick, représentée par le Ministère du développement de l'énergie et des
ressources et autres, 2019 NBCA 61, [2019] A.N.-B. n° 202 (QL), la juge d'appel Quigg
a écrit ce qui suit :

S agissant de la conclusion du juge saisi de la requête selon
laquelle la requête était prescrite, la jurisprudence établit de
façon constante que la question de savoir si une procédure
judiciaire est prescrite est une question mixte de droit et de
fait au sujet de laquelle une cour ne devrait pas intervenir à
moins qu'une erreur manifeste et dominante n'ait été
commise (Guarantee Co. of North America c. Gordon
Capital Corp., [1999] 3 R.C.S. 423, [1999] A.C.S. n° 60
(QL), par. 28; Longo c. MacLarenArt Centre, 2014 ONCA
526, [2014] O.J. No. 3242 (QL), par. 38 et 39; Crombie
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Property Holdings Limited c. McColl-Frontenac Inc.
(Texaco Canada Limited), 2017 ONCA 16, [2017] OJ.
No. 142 (QL), par. 31 (autorisation de pourvoi à la Cour
suprême du Canada refusée à [2017] C.S.C.R. n° 85); et
Fehr c. Sun Life Assurance Company of Canada,
2018 ONCA 718, [2018] O.J. No. 4513 (QL), par. 143).
Dans l'arrêt Longo, le juge d'appel Hourigan a dit :

[TRADUCTION]
La question de savoir si un délai de prescription a
expiré avant le dépôt d'une déclaration est une
question mixte de fait et de droit. En conséquence,
la question à trancher dans le présent appel est celle
de savoir si le juge saisi de la motion a commis une
erreur manifeste et dominante en concluant que la
demande était prescrite par la loi.

Il est entendu qu'une erreur manifeste et dominante
est une erreur évidente qui est suffisamment
importante pour vicier la conclusion de fait qui est
contestée. L'appelant doit démontrer que Terreur
touche au cœur même de la conclusion de fait qui
est contestée et que, en conséquence de Terreur, le
fait ne peut être affirmé sans risque de se
tromper : Waxman c. Waxman (2004), 186 O.A.C.
201, p. 267 (C.A.), autorisation de pourvoi refusée à
[2004] C.S.C.R. n° 291. [Par. 38 à 39]

[Par. 12]

[27] M. Ayangma affirme que le délai de prescription devrait être de six ans au

motif qu'il a allégué lâ violation de la Charte dans ses plaidoiries et que le délai dans

lequel il devait déposer son action civile a commencé à courir lorsqu'il a reçu la décision

de la Commission des droits de la personne. C'est à bon droit que le juge saisi de la

motion a fait observer que M. Ayangma avait en vain invoqué le même argument dans

l'affaire Ayangma c. Canada Health Infoway, 2017 PECA 13, [2017] P.E.LJ. No. 23

(QL). Dans cette cause, la Cour examinait un ensemble de faits analogues aux faits de

l'espèce et a conclu que l'action civile intentée par M. Ayangma était prescrite du fait que

ce n'était que le 21 juillet 2015 qu'il avait déposé sa demande, soit après que la

Commission des droits de la personne eut statué sur les affaires en cause, le délai de

prescription de deux ans étant alors échu. De la même façon, en l'espèce, le juge a conclu

que les demandes dans lesquelles sont soulevées des allégations de violation de la Charte
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Nouveau-Brunswick. Voir Coffey c. Fraser Valley (Régional District), 2018 BCSC 959,
[2018] B.CJ. No. 1113 (QL).

La conclusion du juge saisi de la motion est étayée par la preuve. À notre

avis, il n a commis aucune erreur de droit, et il n'a pas non plus commis une erreur

manifeste et dominante susceptible de permettre notre intervention en appel.

D. Ordonnance déclarant le plaideur quérulent

[29] L Université a demandé et obtenu une ordonnance sous le régime de la
règle 76.1.04. Une ordonnance rendue en vertu de cette règle interdit à une partie
d introduire d autres instances devant la Cour du Banc de la Reine ou la Cour des petites
créances, ou encore de continuer une instance déjà introduite devant ces tribunaux, à

moins d en avoir obtenu l'autorisation. Afin de déterminer s'il doit rendre une telle

ordonnance, le juge peut tenir compte de toute ordonnance semblable rendue contre la

personne en cause par tout autre tribunal, y compris un tribunal situé à l'extérieur du

Nouveau-Brunswick, ainsi que des instances que cette personne a introduites de façon
persistante et sans motif raisonnable devant tout autre tribunal, y compris un tribunal
situé à l'extérieur du Nouveau-Brunswick (règle 76.1.02(2)).

Dans l'affaire Bossé c. Caisse populaire acadienne Ltée, [2018] A.N.-B.
n° 164 (QL), notre Cour a longuement traité de la règle susmentionnée. Elle a affirmé ce

qui suit :

Dans Greene c. Province du Nouveau-Brunswick et autres,
2014 NBBR 168, 428 R.N.-B. (2®) 204, le juge Glennie a
offert un cadre pour l'analyse d'une demande, faite à la
Cour du Banc de la Reine, d'une ordonnance déclarant un
plaideur quérulent. Il a écrit ce qui suit :

[TRADUCTION]
Les plaidoiries frivoles sont celles qui sont sans
substance ou indéfendables et il peut s'agir
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notamment des cas suivants qui sont énumérés aux
pages 222 et 223 du texte de Jacob :

Ainsi, on peut qualifier une plaidoirie de frivole ;

a. lorsqu'une partie se joue de la Cour,
b. lorsqu'elle ferait perdre son temps à

la Cour,
c. lorsqu'elle ne peut faire l'objet

d'une argumentation raisonnée,
d. lorsqu'elle est dénuée de

fondement,

e. lorsqu'elle est vouée à l'échec,
f. lorsque l'action est intentée ou la

défense opposée dans l'unique but
de contrarier,

g. lorsqu'elle a pour but d'obtenir un
avantage fantaisiste,

h. lorsqu'elle ne peut vraiment
apporter rien de bon. [Par. 181]

[Par. 29]

[31] Une norme objective sert à établir si un plaideur est ou non quérulent.

Les principaux indicateurs permettant de déclarer un plaideur quérulent sont notamment

les suivants :

a) une propension à remettre en litige des questions qui ont déjà été entendues;

b) le fait de soutenir des allégations d'actes irréguliers sans fondement contre

une partie opposée, des avocats, la cour ou des fonctionnaires administratifs;

c) le refus de se plier aux règles et aux ordonnances judiciaires, notamment le

refus de verser les dépens.

[32] Dans la présente instance, le juge saisi de la motion a soigneusement passé

en revue l'historique des multiples procédures judiciaires et quasi judiciaires que

M. Ayangma avait entamées dans notre province ainsi qu'à l'île-du-Prince-Édouard. Il a

écrit ce qui suit :
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[TEXTE ORIGINAL]
M. Ayangma a, se référant à la base de données de l'institut
Canadien d'information juridique (CanLII) plus de cent
décisions rapportées l'impliquant. 11 existe 156 000,00 $ en
jugement impayé résultant de procédures judiciaires dont la
majorité représente des dépens accordés contre lui.

[Par. 27]

[^3] Il fait ensuite observer que M. Ayangma a déposé la présente action civile
et qu'il y a par ailleurs une requête en révision qui a été rejetée et qui traite de trois des

onze griefs « rattachés à la même situation de faits. » Le juge ajoute que M. Ayangma a

déposé une autre poursuite se fondant sur les mêmes faits que la requête en révision

judiciaire, cette fois contre l'Université, le vice-recteur à l'administration et aux

ressources humaines, le doyen de la faculté d'administration et le chef de département.
Dans cette action, M. Ayangma a soulevé des allégations de diffamation, de fraude et

d assertion négligente et inexacte, de complot délictueux, de représailles, d'intimidation,

de harcèlement, d abus d'autorité et d'abus de procéd'ure, de mauvaise foi, de

manquement à leur obligation d'agir avec hoimêteté dans leurs obligations contractuelles

individuelles, de violation de la convention collective, d'inconduite ayant mené à une

enquête déficiente et à une suspension disciplinaire déguisée, et de violation de la Charte.

[34] Appliquant les principes énoncés dans l'arrêt Bossé, le juge n'a eu « aucune

difficulté » a conclure que M. Ayangma est un plaideur quémlant qui « abuse du système
judiciaire et l'administration de la justice au Nouveau-Brunswick et ailleurs » (par. 33).
Nous ne trouvons aucune erreur dans l'application des principes juridiques aux faits en

cause et nous concluons que la décision rendue par le juge saisi de la motion sur cette

question était correcte.

E. Récusation

Ayangma a donné plusieurs raisons pour lesquelles il pensait que le
juge était partial et aurait dû se récuser. Il a notamment affirmé qu'il y avait conflit

d'intérêts parce que le juge avait fréquenté l'Université comme étudiant. Il a allégué que
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le juge avait levé le ton pendant l'audience du 5 octobre 2018. Il a fait valoir que le juge,

du fait qu'il était saisi de toutes les autres instances judiciaires, comme indiqué, était

partial.

[36] Dans l'arrêt Rose c. Sa Majesté la Reine et autres, 2015 NBCA 26,

435 R.N.-B. (2®) 259, les juges d'appel Larlee et Quigg revoient succinctement les

principes applicables lorsqu'une ordonnance de récusation est sollicitée (par. 8 à 11).

Elles écrivent ce qui suit sur la question de la partialité du tribunal :

Nous commençons par le moyen d'appel qui soutient que la
juge saisie des motions était partiale. Dans Brooks c.
Barreau du Nouveau-Brunswick et autres, notre Cour décrit
ce qui constitue la partialité de la part d'un juge qui doit se
prononcer sur une affaire. Il s'agit d'une allégation grave.
Le critère applicable à la partialité dans les cas où des
allégations générales sont faites comporte à la fois un
élément subjectif et un élément objectif : R. c. S. (R.D.).
Pom ce qui est de l'élément subjectif, le juge considère s'il
lui est possible d'instruire l'affaire de façon impartiale. S'il
lui est impossible de le faire, il ne doit pas aller plus loin.
L'élément objectif du critère est celui de la « crainte
raisonnable de partialité », le critère habituellement
appliqué. Comme notre Cour l'a déclaré dans Dugas c.
Gaudet et al, 2014 NBCA 7, 416 R.N.-B. (T) 389, pour
soutenir une allégation de crainte raisonnable de partialité,
il incombe de remplir les critères suivants : « Les motifs
qui sous-tendent la crainte de partialité doivent être d'une
gravité telle qu'ils réfutent la forte présomption que le ou la
juge respectera son sennent d'office et "[tranchera] le litige
équitablement à la lumière de ses circonstances propres"
(voir United States c. Morgan, 313 U.S. 409 (1941), à la
p. 421, passage cité avec approbation dans l'arrêt R. c.
S. (R.D.)) » (par. 5).

Dans une décision rendue oralement, la juge saisie des
motions a motivé sa décision de ne pas se récuser. Elle a
alors cité et appliqué la bonne jurisprudence de la Cour
suprême du Canada et de notre Cour et a examiné et
soupesé les facteurs appropriés. A notre sens, elle n'a
commis dans son application du droit en matière de
partialité aucune erreur susceptible de révision. En outre,
absolument aucune preuve au dossier ne soutient
l'allégation de partialité. [Par. 16 et 17]
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61
[37] Dans l'arrêt Bossé et autres c. Lavigne, 2015 NBCA 54, 440 R.N.-B. (2®)

118, la Cour précise que deux principes clés sous-tendent la récusation d'un juge : 1) la

partialité et 2) la crainte raisonnable de partialité. La présence de l'une ou de l'autre suffit

pour amener un juge à se récuser. C'est au juge qu'il appartient de déterminer s'il doit se

récuser et son raisonnement doit commencer par l'analyse de son propre état d'esprit au

sujet de l'affaire en cause. Ce critère est subjectif. Pour conclure à son impartialité, le

juge doit être désintéressé eu égard à l'issue de l'affaire et ne pas être prédisposé à un

résultat particulier. Autrement dit, il doit avoir l'esprit ouvert et être susceptible d'être

persuadé par la preuve et les arguments soumis afin de statuer sur l'affaire en cause. Si le

juge conclut qu'il est partial, l'analyse prend alors fin et une récusation est appropriée,

(par. 7)

[38] Si le juge détermine qu'il est impartial selon le critère subjectif, le

raisonnement passe alors au critère objectif de la crainte raisonmable de partialité. Pour

déterminer s'il peut exister une crainte raisomiable de partialité, le juge doit répondre à la

question suivante : « [U]ne personne raisonnable et bien renseignée qui étudierait la

situation en profondeur et de façon "pratique et réaliste" serait-elle d'avis que, "selon

toute vraisemblance, le [ou la] juge, consciemment ou non, ne rendra pas une décision

juste"? ». Les éléments du critère objectif sont les suivants : (1) le critère est considéré du

point de vue d'une personne raisomrable; (2) celle-ci est bien renseignée des

circonstances de l'affaire; (3) la crainte de partialité est raisormable; (4) la situation fait

l'objet d'un examen réaliste et pratique; et (5) l'analyse commence par une forte

présomption d'impartialité judiciaire et vise à détemûner si celle-ci a été réfutée, (par. 7)

[39] Le juge a traité oralement de la motion en récusation de M. Ayangma dans

la matinée du 17 décembre 2018. Il a rejeté la motion après avoir conclu qu'il pouvait

trancher les questions dont il était saisi de façon juste et impartiale. Le juge a commencé

par reprendre les différentes plaintes que M. Ayangma avait formulées dans sa motion.

Dans ces plaintes, M. Ayangma accusait le juge de collusion avec l'Université parce qu'il

avait étudié dans cet établissement. Il soutenait que le juge avait déjà pris une décision
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sur toutes les affaires dont il était saisi étant donné qu'il les avait abordées dans ses

observations impromptues.

[40] Le' juge a ensuite passé en revue la jurisprudence applicable et l'a

appliquée à la motion. Il a conclu qu'il avait l'esprit ouvert et qu'il n'existait aucun

fondement à l'allégation de partialité ou de crainte raisonnable de partialité. Son analyse

était exhaustive et approfondie. Il est arrivé à la conclusion qu'une personne raisonnable

et bien informée qui examinerait l'argument avec objectivité ne conclurait pas qu'il est

partial ou qu'il a un préjugé (voir également Ayangma c. Université de Moncton, Campus

de Moncton et autre, 2019 NBCA 73). Nous ne voyons aucune erreur dans l'analyse du

juge saisi de la motion et ce moyen d'appel est donc rejeté.

VI. Dispositif

[41] L'appel est rejeté avec dépens qui sont fixés à 2 500 $.
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PARTI

STATEMENT OF THE FACTS.

A. INTRODUCTION

[1]

[2];

[3]

[4]

15];

The proposed appeal provides this Honourable Court, the opportunity to détermine, revisit, and/or enhance the test

for establishing bîas-reasonable appréhension of bias ànd/or lack of impartiahty and neutrality arising firom the

judge's conduct, and in particular, in situations such as here, where it is alleged that the judge not discussed,

commented, opined and there;by prejudged a matter that was not before him at the time, but also refused to refuse

him when thè matter he had previoUsly commented on: later came before him tô adjudicate upon.

The central issue arising from the.within proposed appeal which is an issue of général importance is:whether it was

possible for the Court of Appeal as a reviewing court, to properly exercise its jurisdiction as a reviewing court

withoùt the benefit of listening to the audio fecording of the impu^ed proceedings to fully ascertain whether of not

the tone of jiudge's voice, demeanof artd/or the natUre.of thé actual comments;which are alleged td hâve given rise

of bias or reasonable appréhension ofbias of for that matter suggestedfack of impartiality as it appears to havebeen

the case here? : :

A.sécondary issue which is àlso of geiiefal importance in the withiri proposed appeal ;is whether it was appropfiâte

for the presidihg judge to discuss and/or opined in theimanner he did on matters not before him which matters

invqlving the same parties, he later presided over despite having been urged to récusé hiniself, something that he

categorically refused to do.

A third issue which alsd df général importance ih the within proposed appeal is whethèf pfohibitory should be màde.

restricting citizen's access 'to court on the basis of either very limited proceedings conduct in a spécifie jurisdiction

or in combination ofjurîsdictions, and more irhportantlv on the bàsis of previous decisidtis from other iurisdictions

that have been unanimouslv reversedand vacated bv a superior court and therefore no longer binding as it appears

to be the case here?

In short, this Honourable Court hàsibéfore it, a perfect textbpok case for abùseidf process and miscàfriage ofjustice

whieh if permitted to stand would cloud the administration of justice. Ail this, théreforé warrants the intervention

of this Honourable Court if confidençe in the administration of justice is to berestore so as to avoid a miscarriage

of justice.
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B. BACKGROUND AND OVERVIEW

[6] The University of Moncton is the only Francophone/Acadian University in the Atlantic région and most of the

Francophone lawyer and judges are not only Acadians, but most of them had previous tics with that the Respondent

haven attended that institution.

[7]

[8]

[9]

[11]

The Àpplieant was employed by the University de Moncton on a part-time basis, as professor from 2010 to 2018.

During that period, he received spécifie contracts to teach spécifie subject (two per semester) providing he applies

andisubmits a new application for employinérit to teach spécifie advertised courses together with a copy of the

degrees, and is qualified to teach them.

The: Applieant obtained his doctorate degree in Business Administration in 1996, and the University did receive a

in 2010. swom copies of the Appiicant's doctoratel degree which the Motions iudge questioned the .existence on

Qetober 5"' .2018 and during the hearing ofthe application for itidicial review a:nd: as well as of his Master's2

degree in Business Administration together with the officiai transcripts in 2010 prior to obtaining his first contract

aiid thé resulting doctorate bonus, and during the sélection prôcèsS to fil! thé position of Humari RèsbUrces

Professor.

At ail material times (2010-2018), there was no requirement to produce a doctoral dissertation or a thesis, but pnly

a copy of thé doctorate degree in ôrdér to ci tirer réceive à doctorate bonus qr. even to obtaih either a full-time dr

part-time contraef with the Employer and there still no requirement to do that i

In 2014, the University of Moncton: advertised a full-time position of Human Resource Management Professor and

sôught the applications: from candidates with a doctorate de^èe in Business Administration or Industrial

RelationsS. It is clear fifom the sélectionposting that a thesis was not required. .

The: Applieant applies for: the positions as advertised. And though:qualified for the ;position, his candidacy Was

rejected despite meeting ail thé nummum criteria for the position. The University ultimately séleçted and appointed

,  an Acadian làdy who only possèSseid at the time a bachéldr degree in Psychdldgyd over the Appèllânt who possess

a Màster degree in Business Administration obtained from the same institution and a PhD from another institution

as confirmed by the Minutes of the sélection committéeS ; : :

1 Copy of the Appèllânt 's Doctorate Degree in Business Administration the Officiai related transcript atp.D-l
2 Copy ofthe Appellant's Master's Degree in Business Administration atp,D-2 -
3Excérpt from the Appeal Boàk Posting of full-timé position of HR Management Professor dtp. atpp.D-3-4
4Excerpt from the Appeal Book Profile of Maillet showing her Bachelôr iti Psychology at the time at pp.D-5-9
5 Excerptfrom the Appeal Book - Minnies of the selectionpwcess dated February 7, 2014 at pp.D-lOIÏ

IF



[12]

[13]

[1:4]

[16]

117]

The Minutes of the sélection procéss ôbtained on December 18, 20186 not only indicates that the Applieant was

not selected for the position beeause his PhD was in général management. , the letter itself also indieates that

evidence which included both the successful candidate's profile and the grant of 5000, offered to the suecessfiil

candidate indieate that she did even possess.

The Àpplicant soitght sôine explanation as to why he was Overtôoked and filéd a grievanee, denôuhcing the

University's sélection prpçess, charaeterizing it as flawed, as soon as he beeame aw:are pf the faGtdhàt the Uniyersity

had offered the suceessful candidate a grant df $5000 to eomplete her doctorate degfeé ia psychologyV, aîrnPst a

year after she had been appointed. ;This is undisputed evidence that she was not qualified for the position as

advertised, with her baehelor degree in psychology.

Soon after hè filed the Applicant iiled his complaints denouncing the sélection process conducted. by the university

of Moncton, he was not only targeted, but also subjected of irrelevant, demands and bogus investigations aimed. at

covering the flawed sélection prpcess which resulted in the appoint of an individual who face on the face of the

evidence not qualified fOr the position advertised. This grievàilcé was eventually dèniédiOnJune 30, 2015. And On

thë same day, following this rejectipn pf his grievanee, the Applicant filed a human rights ebmplaint and which was

also dismisSed as being two to threefiays put pf timej:eveh ppsted putside the province whère thé' Gommission is

located: in New Brunswick. : :

[15]^ The

that

Applicant soughtjudicial review of that décision of the Gommission and it was dismissed and àri appeal from

décision was also disrhissed and application for Leave tp Appeal is still pending before this Honourable Goùrt.

Follpwing the disrhissafpf his human rights complaint, the Applicant initiated-a civil proceedings àgainst the

Ûrtiversité, by way of a Statement of Glaim filed On May 28, 20188. Inhis statemeiit of claimhe claimed damages

for what he asserted tp. be willful/negligent conduet by the Université, misrepresentatipn, bad faith and breach of

the G/zarier. On June 3Ô.:2017, the Université:defended the action9.;. :

On Januâry 5"', 2018, the ReSpohdént suspendedlO thè Applicant with pay petiding an investigation àfter ten (10)

years pf teaching with excellent évaluations, over bogus allégations .by .few scrupulous : students regarding his

teaching style.iThe report of that Investigation is yet tp be released despite several demands. . ;

6 Excerpt from the Appeal Bock Rèspondent 's letter dated.December 18, 2018 rëspônding to the complaint: dt pp.D-12-20
1 Grant ôf $5000 awarded by thè University. to Ms. Maillet complété her doctordtë dégrée, in psychology dtpp.D-21-23
8 Statement of Claim dt dt pp.D-24-49
9 Statement of defencefîlédby the Université of Moncton defended thé action atpp.D-50-53
10 Letter .ôfsuspension dated Janudry 5'!',. 2018 suspendingwith pay pending the outcùme of the investigdtion at p.D-54
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[18] On February 20, 2018, the Applicant served and filed his Affidavit of Documents and served Notice, pursuant to

Rule 31.03(1), on the Université, requiring it to serve and file an affidavit of documents and to produce the

documents in its possession and control.

[19] On May 1, 2018, the Université only produced only a draft affidavit of documents 11. The Applicant contended the

draft Affidavit of Documents was not Rw/e^-compliant and requested a better Affidavit of Document, which the

University refused to provide suggesting that it had other matters to deal withl2 suggesting that the Applicant's

request was not important

[20] The Applicant filed a sériés of grievances regarding his suspension with pay pending the outeome of the

investigation and for the withdrawal of his doctorate bonus on the basis that he had refused to provide them with a

copy of his doctorate dissertation and not the doctorate itself which was already in their possession and control

having being previous submitted to the employer. These grievances were ultimately set down for May 10,2018 and

dismissed. Both a judicial review of the arbitrator's décision and appeal were also dismissed. These décisions are

also the subject-matter of another Application for Leave to Appeal also before this Honourable Court.

[21] Following the arrogant and unacceptable response provided by counsel for the Respondent, for the Respondent's

failure to comply with the mies requiring the filing of an Affidavit compliant and the production of documents, the

Applicant filed a motion 13 on May 10, 2018, in which he sought an order requiring the Université to file a Rides-

compliant affidavit of documents.

[22] On September 14, 2018, which is almost 4 months, after receiving the Applicant's Affidavit of Documents and

more than nine (15) months after the Université filed its statement of defence, the Respondent filed its motion for

summary judgmentl4 rather than filing and serving its Affidavit of Documents. In the same motion, it also sought

to have the Applicant declared a vexations litigant pursuant to Rule 76.1.04

[23] Ail these motions -the Applieant's motion for production and the Respondent's motion for summary judgment were

set down for hearing on October 5, 2018. These motions were ail assigned to the same judge, Mr. Jean Paul

Ouellette.

11 Draft-Affidavit filed the Respondent at pp.D-55-63
12 E-mail correspondent from the Université ofMoncton at pp.D-64-67.
13 Motion filed by the Applicant seeking an Affidavit ofDocuments from the Respondent at pp.D-68-86
14 Respondent's motion for summary judgment dated September 14, 2018 at pp.D-87-93
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C. Proceeding of October 5"", 2018

[24] At the outset of the hearing held bv the Motions iudge on October 5. 2018. justice Jean-Paul Ouellette openly

discussed. opined and/or made inaptjropriate cnmments and/or opined on a matters that were neither before him at

the time. nor on the docket of the dav. which matters not involved the same parties, but also later came before him

were adiudicated bv him. on December 17. 2018.

[25] Soon after the motions were adjoumed, the Applicant wrote to the Motions judge on October 24"', 201815, asking

him to voluntarily récusé himself from hearing any of the matters before him based on the previous comments he

made wherein he allegedly prejudged and/or predetermined the outcome of a the application for judicial of the

arbitrator's décision. He refused to do so.

[26] As a resuit of bis récusai to voluntarily récusé himself voluntarily, the Applicant then filed a récusai motionl 6, This

motion was also scheduled to be heard together with the Applicant's application for judicial review of the décision

of the arbitrator which he bas previously discussed and eommented on, set to be heard on December 17, 2018

D. Proceeding of December 17, 2017 Related to the Récusai and Summary Judgment Motions

[27] On December 17"', 2018, Justice Jean-Paul Ouellette therefore had before him three motions: The Applicant's

récusai motion and bis motion for production and as well as the Respondent's motion for summary judgment. Not

only by reasons of judgment dated February 13, 3019, Justice Ouellette dismissed the Applicants motions, and

granted the Respondent summary judgment, but he also declared the Applicant vexations and restricted bis access

to the courts in New Brunswick.

E. Proceeding related to the Application for Judicial

[28] On December 18, 2018, Justice Ouellette the Application for judicial review on the matter he had previously

eommented and/or opined on and refused to récusé himself and also denied it on February 13"', 2019.

[29] Throughout the hearing of this Application, Justice Ouellette not only appeared to be unreceptive to the Applicant's

arguments, but also appeared to be ail over the map, making demeaning and disparaging comments in an open court.

In utter attempt to undermine and intimidate. At times, he raised the tone of bis voice and appeared to be angry the

Applicant.

ISExcerpt from the Appeal Bock - Letter of récusai dated October 24''', 2018 at pp.D-94-97
16 Récusai Motion atpp.D-98-103
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G. Hearing of the Appeals Related the Motions and the Application for Judicial Review

[30] The appeals on the dismissal of the récusai motion and the granting of sununary judgment on behalf of the

Respondent and as well as against the prohibitory order made against the Applicant, restricting his access to the

courts, were all heard by téléconférence for the Applicant and in person by the Respondents on June 17"^ 2019.

One of the central issues before the Court was the allégations of bias; reasonable appréhension of bias arising from

the eomments made by Justice Ouellette prior, during and after the hearing of the motions and application, the tone

of his voice and as well what appeared on its face to be lack of impartiality and neutrality.

[31] During the hearing of the appeal, the Court of Appeal made an important key preliminary détermination agreeing

to listen to the audio recording of the proceedings presided by Justice Ouellette to ascertain not only the nature of

the impugned eomments made by Justice Ouellette, but also the both tone of the voice and demeanor beeause

listening to the recording was both relevant and necessary to do justice in this particular case beeause a transcript

of the proceedings alone would not be suffïcient to fully adjudieate on the serions allégations of bias/reasonable

appréhension of bias and lack of impartiality and neutrality levelled against Justice Ouellette.

I. Judgment on the Appeal Related to the Motions

[32] On Oetober 10, 2019, the Court of Appeal dismissed both the Applicant's appeal on his application and motions

for récusai and for summary judgment and as well as for the déclaration of vexations, all of this with costs.

[33] Unfortunatelv. there is no shred of evidence in the entire appeal iudgments on either the motions or the application

for judicial review showing that the Court of Appeal did in fact listen to anv of the audio recording of anv of the

proceedings it had agreed during the hearing to listen to. This is therefore the crux of the proposed appeal.

[34] If leave is granted in the présent case as it should, this Honourable Court would have to opined on the issue of bias

and appréhension of bias and lack of impartialitv. and décidé whether it was practicallv legallv sound to adjudieate

on these serions allégations of bias/reasonable appréhension of bias and lack of impartialitv and neutralitv which

allegedlv arose from the conduct of the iudge which implicated the tone of the iudge's voice and demeanor. as it

was the case here. without the benefit of listening to the audio recording of the impugned proceed and in particular

as here where the Court had before it no transcript of anv of proceedings and no written décision on the récusai

motion itself? And whether this case amounted to a miscarriage of justice warranting the intervention of this Court?

15



PART II

STATEMENT OF QUESTIONS IN THE ISSUES

[35] The within application for leave to appeal raises central issues of public importance, which issues are reproduced

below. These issues include, but are not limited impartiality and neutrality of judges, and the décision making

process to be used by judges when an allégation of bias and/or appréhension of bias, and/or lack of impartiality and

neutrality is levelled against a presiding judge who is alleged to have crossed the line and gone over the map and

overboard and made comments on a matter that was not only not before him and on matter he had absolutely no

due and repeatedly raised the tone of his voice to intimidate, disparage a party appearing before him, knowing well

that the same matter would later on come before him.

Issue#l: Did the conduct display by the Motions judge throughout the four (4) proceediugs he presided over
(three (3) motions and oue (1) application), which proceediugs involved the same parties, does give
rise to bias or a reasonable appréhension of bias. Whether the Motions judge conducted himself in a
manner that suggests that the crossed the line was partial?

Issue#2: Did the Motions judge err in law in making a Frohibitory Order restricting the Applicant's access
to the Courts in New Brunswick Under Ruie 76.1.02(2)?

Issue#3: Did the Court of Appeal misapply Rule 22 which governs summary judgment by departing from
well-settled the général principles of law, including those général principles of law that it itself had
set ont?

PART m

STATEMENT OF ARGUMENT

Issue#l: Did the conduct display by the Motions judge throughout the four (4) proceediugs he presided over
(three (3) motions and one (1) application), which proceediugs involved the same parties, does give
rise to bias or a reasonable appréhension of bias. Whether the Motions judge conducted himself in a
manner that suggests that the crossed the line was partial:

Bias or Reasonable Appréhension of Bias and/or Lack of Impartiality and Neutrality:

Comments made During the Proceeding of October 5"*, 2018

[36] The following are some relevant excerpts from the audio recording of the comments made the Motions judge. Mr.

Jean Paul Ouellette on October 2018:

Juge: C'est un peu où je voulais allez tout à l'heure mais vous ne n'avez pas donné l'opportunité

A. Non mais Monsieur le juge...j'ai compris ce que vous avez dit

Judge : Écoutez, moi ià.

A. Allez-y

Juge : Si ia prochaine que j'ouvre la bouche, que vous continuez à parier, vous aiiez continuer jusqu'au temps que vous
ayez fini ou vous ayez manqué de souffre, parce que. Et puis ça fait trois fois ce matin que je me fais interrompre.

16



Puis j'essaye autant possible de ne pas le faire, puis mieux que ça je ne ferai plus. Restez sur le sujet et c'est ça
qu'on va vous entendre dessus et si vous partez sur les tangentes - bon voyage! Lorsque je vous dirai que on a été
très loin, et vous le dirai et vous reviendrez...

Jnge : Bon écoutez là. Écoutez là. On ne ferait pas d'argument aujourd'hui.

L'Université se fait poursuivre dans nne action qui est assez élaborez que j'ai de la misère à suivre ...le cœur
semblerait l'existence d'un doctorat.

Ça semblerait le cœur du problème. Je vais vons dire que si vous ne la prodnisez pas, vons avez un problème...

Vous avez déjà un dossier que l'ai dans une autre filière, une contestation d'nne décision d'un arbitre, ordonnant

de produire votre doctorat que vous refusez de produire

A : Non ce n'est pas le doctorat Mr. le Judge, on a jamais parler de production doctorat, parce que
l'Université,...

Juge : Et la thèse Et beh écoutez

Je viens de vous dire que si à la fin de la iournée. vous ne réussissez pas à prouver que vous avez une

thèse de doctorat, vous avez une prise dans le dos. Vous avez déià ioné an baseball.

Juge : Oui beh écoutez, je vais vous faire un petit lien. Je n'ai pas entendn de cause et je n'ai pas encore pris de décision.
Je vais faire un petit lien... A la fin de la journée, il pourrait avoir une raison pourquoi vous n'avez pas été
embauche...

[37] The Applicant submits it is clear from the statements/comments reproduced above a that Justice Ouellette had

crossed the line in commenting on a matter that was net before him on October 5"\ 2018. His comments not only

clearly suggest a certain pre-disposition, both they are also suggestive and way of innuendo that the Applicant not

only did not have his doctorate, but to prove that he had one, notwithstanding the evidence disclosed by the Record

before the Court of the existence of such a doctorate. See Copy of the doctorate degree and transcript. Minute of

the Sélection process confirming the doctorate degree, and Draft Affidavit of Documents filed by the Respondent.

[38] The Applicant submits that because the issue of the existence of the doctorate degree was not before Justice

Ouellette prior and during the hearing of the application, it should not have and was not necessary to be commented

upon. Simply put, the only issues before the Court were standing and as well as the arbitrator's jurisdiction to hear

a grievance and make some demands, including a demand to disclose a copy of the doctorate dissertation

notwithstanding the nature of the sanction which was not only purely administrative in nature as indicated by the

letter of suspension at p.D-54 of the Application - suspension with pay pending the outcome of an investigation.

and the fact that the grievance was prématuré because the investigation was still going on at the time..
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Comments made During the Proceeding on the Récusai Motion heard on December 17, 2018

[39] On December 1 2018, Justice Jean-Paul Ouellette had before him three motions: the reeusal motion, the motion

for production and the Respondent's motion for summary judgment and the Applications for judicial review. Some

of the important grounds for the reeusal motion were (a) the manner in which Justice Ouellette conducted himself

on October 2018, including but not Irmited to the tone of his voice while addressing the Applieant, but also for

eommenting on a matter that was not on the doeket for the day at the time, a matter which later on came back to

him a matter whieh he ultimately also presided over.

[40] Prior to rendering his deeision dismissing the récusai motion, and in addition to the comments previously made on

Oetober S"', 2018. Justiee Ouellette eontinue to make the following comments and personal attacks against the

Applieant as demonstrated by the exchanges between him and Applieant of which, some were nasty, disparaging

and unwarranted both on matters that was not before him and as well as on matters such as the existenee of a

doctorate degree whieh was not before him or for which he had no elue of the reality stating:

A. I didn't create these issues, but those issues were created by your lordship himself, ...I also made the same comments regarding
discussing about the issue that is not before the Court. Rule 1.03 does not give the Court the right to go and discuss any issue that is not
before the Court at the time. The Court can make comments on issues that is before him. He can take ail the matters that had been given

to him you know to start making comments of that nature. For me it is not a simple matter and I still maintain that your lordship should
récusé himself. In case he does not récusé himself, I am ready to proceed.

Judge: I do not have the transcript. I didn't go back to the transcript. But I will tell you what I take at it, and 1 will teli the
conséquence of what I did, and then I will ieave and wili go to my office and wiil draft my order and décidé I am going to
stay or not. The Affidavit of documents, I have not decided anything what, I didn't have even a signed Affldavit in front
of me. So do you know what I could do this morning, without an Affidavit of Documents, - adjourn. teil them to go back
and get an Affidavit signed and I wili grant costs for $500 for not having their Affidavit signed ...and if at the end if I will
to award costs, I will take into considération that On October 5"", the University of Moncton did not have in front of me a
signed Affidavit for the rest I would have got a due of what I wiil do ,„

But let me be clear, on October S"", I did not décidé anything and if the record which I don't have in front me which I didn't
look at, expresses otherwise, it cannot be because I did not do that...

I knew on October S"", what I wili be hearing last Friday .... On October S"", I had look at hat motion that will be hearing,
Ok. its sounds to me that when somebodv is fired because he does not have his doctorate. that one wav to kill that matter

right awav. is to sav here is mv doctorate The argument thereafter is of no vaine and I will not waste a minute to indicate

to the Universitv de Moncton. that this gentleman has his doctorate. there is a conv on the floor. So if vou have one. I will

not take two or three davs or a month. to décidé what is going to happen. So in vou. ali the documents that vou had nresented

in front of me at the time. it seems like that that is an disuse that that vou didn't want to présent so I told you in advance
maybe you bring it forward, it wili save a lot of time...then you will make a décision and then you will have a décision...

[41] The Applieant submits that not only the listening of the audio recording of October 5"\ 2018 by Justice Ouellette

was appropriate, but it was necessary in the détermination of the motion for récusai, and it did not occur admittedly,

but also be the Court of Appeal to adjudicate of the ground of appeal alleging bias - reasonable appréhension of

bias and lack of impartiality and neutrality. Had Justice Ouellette reviewed the comments he made prior to hearing

the Récusai motion, he would have certainly recused himself and having refused to do so, it was necessary and
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appropriate for the Court of Appeal, in order to do, to review the audio recording to ascertain whether Justice

Ouellette should have recused himself, something that the Court of Appeal in arriving at its conclusions at para.40

of its judgment which conclusions were drawn in a vacuum and without listening to the audio recording of the

impugned proceeding of October 5"', 2018 that "We see no in the motion judge's analysis" .

[42] The Applicant submits that not only contrary to the Court of Appeal's finding at para.40, a reasonable and well-

informed person viewing the argument objectively and listening to the audio recording of the impugned

proceedings: The October 5"\ 2018 proceeding and as well as the récusai motion, would conclude that Justice

Ouellette was not impartial and neutral and that he should have recused himself and not adjudicate on any the

matters he was assigned to. Furthermore, had the Court of Appeal listened to the audio recording of the impugned

proceedings, it would not have suggested that Justice Ouellette had an open mind either, and that there was no

foundation established to support a daim of bias or a reasonable appréhension of bias.

Comments made During the Proceeding related to the Application for Jndicial

[43] On December 18, 2018, Justice Ouellette ultimately proceeded with the hearing of the Application for judicial

review on the matter he had previously commented and/or opined on. Throughout the hearing of this Application,

Justice Ouellette not only continue maintained his personal attacks on the Applicant, but also appeared to be very

unreceptive on the arguments as demonstrated by some of the relevant the excerpts extracted ffom the impugned

proceeding reproduced below which though readily available to the Court of Appeal, was not listened

Judge: May I ask you a question?

A. : Yes

Judge: If he dues not have any jurisdiction, where do you go with your grievance?

A: If I have no jurisdiction?

Judge: No no, no, no, the arbitrator.

A: Yes

Judge: Where does that leave you?

A: It leaves me to judicial review of his décision. That is why I am here, unless, unless the Court says that this is not the
right forum and then, the Court makes its décision and then we are going to look for the right forum

Judge: Which wiil be?

A; What?

Judge: Which wiil be what?

A. I don't want to respond to that now, because I am here saying that this Court has
jurisdiction

Judge: Continue! Continue!

If the Court says
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Judge: No; No No. No. You do not want to answer my question, continue, iet's continue.

A: Your lordship, there will be a point where, at one point in time, I found that I bave been treated in the manner that suggests
something is not going well and, I bave been trying to do my best as a lay person appearing before the Court, and my
perception of what is going on in the court, is that I am debating whether I should continue this application for judicial
review, I don't need to be here and start crying for something that I strongly believe that happened and when they are
asking me questions including questions to speculate on something that I say that I don't want to speculate. The Court is
here to direct the parties including a lay person like me, I am not trained lawyer as my colleague here, and I need the
guidance ffom the Court which based on what I see, I am not getting it, that frustrâtes me most that at one point in time,
I just need to quit so that the décision will be made without me, that will be considered as contempt to the court. I try to
do my best to answer the questions and sometimes the questions are not being properly before me sometimes the questions
are questions that need spéculation because they were not properly asked and the record will reflect that and that is why,
sometime I hesitate to answer the questions. There is nowhere that I have refused to answer the question of a iudge
absolutelv not. When a question is asked to me I want to make sure that I understand the question and I don't want to
speculate because spéculation is not accepted in the court of law. In this case I want the question to be straightforward
and not asking me to speculate, so I am ready to answer the question of the Court if that question does not ask me to
speculate because I do not want speculate. The Court stopped me here because there was no evidence on what I was
saying and the Court considers that to be a spéculation and my friend objected to it and I understood that, that I do not
have to speculate. Now if the Court has a spécifie question I am going to answer

Judge: Mr, Ayangma

A. Yes, Sir

Judge: At the end of the dav. I will have to render a décision

A. Obviously

Judge: And l'm not sure that if I render a décision in the line that vou are asking me to. will not put vou in the box that
vou will have nowhere to go. that's not spéculation that's a possibilltv. And I say to myself it does not make sense.
So let's trv to make sense. If the arbitrator does not have iurisdiction. vou've been standing on vour both legs

exnlaining to me that the arbitrator does not have iurisdiction. great but where do vou go...and I will tell vou —
I think one the possibilities todav is return this matter back to an arbitrator that's one of the things that I can
do. If vou are arguing and vou are right. that he does not have iurisdiction. well where do I send vou. and is
soeculation OK. vou don't know eh

A; ...This is a judicial review; your lordship has no other avenue if this matter is in my favor to send it to an arbitrator that
is the expectation that 1 have under any judicial review...

Judge: Your argument is that ...the arbitrator did not have jurisdiction, well, who do I send it to that would have
jurisdiction, so that is why I am asking the question, so maybe what I am telling you is that, maybe he has
jurisdiction and that's the debate

A. .. .The jurisdictional issue is a secondary issue, First of ail

Judge: No.

A. Your lordship has to détermine whether 1 have standing to bring this application that is the first issue that
your lordship has to détermine and that is what 1 am presenting. The second issue now even if.. 1 have standing is to
détermine whether or not the arbitrator has jurisdiction to hear something that is...

Counsel: ...

A: .. .The issue, the main issue here is not that arbitrators do not have jurisdiction to heard grievances. The issue before the
arbitrator was for him to détermine whether he had jurisdiction to hear that. The main issue was because it was a
suspension with pay. 1 think that is what 1 explained before

Judge: OK what you just told me there. I DON'T-UNDERS-TAND — IT - DOESN'T -ADD -UP -IN MY BRAIN. When
you tell me he do, it is not the question if he has jurisdiction, but he has to prove that he has jurisdiction, there
seems to be a contradiction
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A: OK, and that is why I want to be bring the jurisprudence, the jurisprudence when there is a suspension with pay, the
arbitrator before deciding any issue he bas to deeide whether it is disciplinary or whether it is administrative, if it is
disciplinary, he would have jurisdiction and will deal with the issues, if it is administrative he is going to say that he does
have jurisdiction because the employée, the employer has the right to suspense anybody with pay that is what the
jurisprudence, I want to bring to the Court, that is why I was going through my présentation because it is cash 22

Judge: Laughter ... I know that

A. It is a catch 22, for the arbitrator, if the arbitrator says that he has jurisdiction he décidés at the
same time that the suspension was a discipline, if he says that he does not have jurisdiction, he has to décidé that the
suspension is administrative. That is what the case law dictâtes and I ean take the lordship to the case law.

Judge: Takeit

A. Cut-off

Judge: OK let me, I DON'T-UNDERSTAND ...AND IT I DON'T UNDERSTAND YOU HAVE A PROBLEM

BECAUSE I HAVE TO UNDERSTAND...

A. ... 120 can the suspension of the grievor be eharacterized....

Judge:

Counsel: .. .Comme un officier the la cour qui s'est fait accusé constamment en cour pendant deux jours, je
me devais, je me sentais obligé de répliquer à ça, à moins que vous ayez des question M. le juge,
ce sont mes commentaires.

Judge : Merci.

A. The issue here, your Lordship, as I have already as just, my ffiend here talks about him being
insulted and „. for two days, and I remember he saying that I HATE HIM, I do not hate him, I hate no body said that
yesterday in this Court. I have nothing personal against either Mr. Michaud or Mr. Sacha. They are doing their work they
are representing their parties and I am doing mine also because I am representing myself does not mean that after we go
out I am not going to say hello to Mr. Michaud or to Mr. Misha, and again I don't sec why he should say that I hate him,
that was more than what he is pretending that I am saying about him, it could be my perception, I have the right to say
my perception, but saying that I hate him, no I do not ...and it is not something that someone has to say about another
person...

Judge: ... seems to be offended,

A. Yes.

Judge: May be for reason to be accused of collusion, and so Michaud did not mention it, but... and look if, l've seen them
yesterday one passing his computer to another one, it is not the first time and it is not going to be last one. And I
knew that they weren't looking at the movies.

A. It is unusual, ^

Judge: No. no, no, no no, you might think that it is unusual, but and for you to know it is not..

A: But that is your opinion, your lordship is entitled to his opinion and I am entitled to mine,

Judge: Yes, YOU HAVE NO RIGHT TO INSULT PEOPLE RIGHT AND LEFT ... AND COLLUSION, I THINK YOU
SHOULD APOLOGIZE OR WILL NORT ASK THAT BECAUSE HE WAS INSULTED ...

A. Your Lordship,..

Judge: AND IT WAS RAISED AND PUT ON RECORD THAT HE WAS INSULTED... AND HE DID NOT ASK ME
TO DO ANYTHING AND I WLL NOT
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A. If he believes or if it took it that that I insulted him, I apologize. That's not my intention to insuit
any human being... He used the word I hate him and there was no intervention for him to apologize to me for saying that
I hate him...

[44] The Applicant submits that had the Court of Appeal listened to the audio recording of this proceeding prior to

deciding the issue around bias or reasonable appréhension of bias or lack of impartiality and neutrality, it would

have positively concluded that there was at the very least not only Justice Ouellette crossed the line, but also that

his conduct gave rise to a reasonable appréhension and that he was partial. Had the Court of Appeal do no so, and

it was required to do, he would have also concluded that Justice Ouellette:

a. appeared throughout the impugned proceedings, to be acting as a participant in the arena rather than being an
impartial and neutral adjudicator;

b. did not only discuss at length and/or opined on matters not before him at the time, which matters later came before
him and involved the same parties, but also when he went over the map;

c. also did discuss and/or opined and made seriously allégations attacking or disparaging the Applicant by way of
innuendo on matter which never came before and never raised by any party appearing before him. For example,
when he also suggested that the Applicant was fired because he did not have his doctorate, when in fact this was
inaccurate, as the Applicant was never fired, nor separated ffom the employer based on the inaccurate assertion
made by the Motions judge in an open court even though the alleged firing was never not in issue before the Motions
judge nor raised by any of the parties either on the motions or the Application for judicial review he had;

d. ought to have recused himself after he was asked to do so, based on of his previous comments which clearly
suggested that he had not only prejudged the matter before him, but also that he was ail over the map discussing
issue s that were not before him and were not even the subject-matter while requiring the Appellant to stick on the
issue;

e. addressed the Applicant in a disrespectful, demeaning and intimidating manner, repeatedly raising the tone of voice
when speaking with the Applicant in addition of levelling personal attacks on the him;

f. condoned inappropriate remarks made by an officer of the Court in an open court, which statement suggested that
the Applicant hated him while at the same time suggested that the Applicant apologizes for alleging a potential
collusion between counsel for the union and for the university who were sitting on the same time and were helping
each other;

[45] The test is what would a reasonable, informed person think about what occurred in the présent case. The objective

is to protect public confidence in the légal system by ensuring not only the reality, but also the appearance of a fair

adjudicative process. Impartiality and the absence of bias have developed as both légal and ethical requirements.

Judges are required — and expected — to approach every case with impartiality and an open mind this is not what

occurred in the présent case. The Applicant submits that meeting this important objective warrants the intervention

of this Honourable Court.

[46] The presumption of judicial impartiality, require that the judge's identity and expériences not close his or her mind

to the evidence/issues at it appears to be the case here. Not only judges must strive for impartiality, they are not

permitted to either discuss or opine on matters that are not before them, because they may be called upon to
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adjudicate upon them at a later date as it occurred in the présent case. Judges should not go over the map and opined

on issues not before him or on issues that they have no due whatsoever as demonstrated by some of the excerpts of

the comments made by the judge during the impugned hearings. Nor are they permitted to conduct hearings in the

manner that is marked by strife, belligerent behaviour, unwarranted personal attacks. or anv other forms of

disruptive and discourteous conduct which are antithetical to the peaceful and orderlv resolution of disputes that

unbiased judges would be striving to achieve as demonstrated by either the relevant excerpts reproduced above

and/or the audio recording of thel impugned proceedings.

[47] As the case lawiurther suggests. the scale of a iudge's task must not cause him/hef tO losé sight of the fact that the

rules of natural justice must be observed and that his/her conduct during hearings and applications rnust. at ail times.

be irreproachable and objective. It goes without saving that the most basic courtesv and politeness are de risueur"

and this is not what occurred here as there is no place fOr intimidation, contempt. and offensive: innuendo. nor fOr

: harshness or inappropriate ianguage. As: the Rîght Honourable Mr. Justice Fauteux wrote^ in the Livre du magistrat

["à bOok. for judges"], "[TRANSLATION], ''the iudse will eiisuré the climate necéssarv for the opération of justice

. by his modération, his discipline and his courtesv in his relations with counseL the parties and the witnesses. " (The

Rishi Honourable Gérald Fauteux. Le livre du magistrat. Minister ofSupplv and Services Canada. 1980. atpase

49). This is nOt what occurred here. : .

[48] ; There are limits to how far a judge çan go. Whatever the valid reasbn for whiçh a judge chooses tO; interverie, he or

she must be tactful and show sorrié dèference in addréssirig the parties appëàring before him, includihg lay litigant

in formulating the. questions that he or she;would like to ask.; As Lamer J. (as heithen was) stated :in:/î.:v.

Brouillardl?, ISSS CanLE 56 (SÇG), [1985] 1 S.C.R, 39; at paragraph 25 (S;Ç.C.); (1985), I6.D.L.R. (4th) 447

(S .G;G.), atp.G-146 ". .. âlthoush the iudse niav and must intervene for justice ta be doue, he must nonethëtess

do sa in such a wav that justice is seen to be donc. Itis ail a question of manner. "And this is not what

[49] The: Applicant submits, it was practically impossible and still rèmains a mvsterv how the Gourt of Appéal cbuld

have addressed these serions allégations la') and (bl raised and reprOduced àt para.26 of its iudgment without

:  listenïng to the audio recordings of the impugned proceedings and thus détermine the issue of bias of reasonable

appréhension of bias without the benefit of the audio recordirigs available to them. including the audio recOrdihg of

the oral décision on the récusai motion itself?

[50] The case law clearly suggests that whenever this type of serions allégations is made against a decision-maker or a

reviewing court, and in order to be fair and make justice to the party makirig the allégations, thé Gourt must listen

17 R. V. Brouillard, 19^5 CanLII 56 (SCC), [1985] 1 S.C.R. 39 at paragraph 25 at p.G-146 of the Applicatioh for Leave
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to the audio recording of the impugned proceedings to ascertain the true nature of judge's conduct, or the exact

comments made by the judge before deeiding whether the contention that the judge was bias or that the matter,

viewed through appropriate lens, raises a reasonable appréhension of bias or not.

[51] The Applicant submits this is exactly what the Fédéral Court suggested jn Guermache v. Minister of Citizenship

and ImmigrationlS, 2004 FC 870 (CanLII) at pp.C-153-160and Quiroz Mendez v. the Minister of Citizenship and

Immigrationl9 2011 FC 1150 unlike Quiroz Mendez and Guernmache supra, pp.C-161~175and other cases on

point, not only there was absolutely so shred of evidence of the alleged actual comments made by the presiding

judge, before the Court of Appeal, but there is also no shred of evidence that any of the audio recordings of the

impugned proceedings were listened to by any the Court of Appeal judges.

[52] If this tme, then on what grounds the Court of Appeal could have suggested that "the relevant jurisprudence was

canvassed or that the questions were recorded and answered in a measured, concise, and comprehensive manner".

Simply relying on the argument made by the Respondent is was not enough. This was clearly a réversible error

requiring the intervention of this Court. In Quiroz Mendez atpara.81. at p.C-174, the Fédéral Court after listening

to the audio recording, concluded at para.82 of its judgment, that there was a reasonable appréhension of bias existed

and that against the presiding deeision-maker and that he crossed the line stating:

"listening three times to the relevant excerpts of the audio recording", and "can only eonclude that the deeision-maker lost
control of his demeanour, raised his voice by shouting in an angry tone, whieh reflected that he lost his temper with the
applicants'eounsel". A reasonable observer in the hearing room would likely think that the presiding Member was angry
at the applioants' counsel'

[53] It is clear from the excerpts of the proceedings and from listening to the impugned audio recordings that the Motions

judge was not angry at the Applicant, but that he was also condescending, arrogant and intimating. As the case law on

point suggests "If a iudge is angrv and shouting at a lawver". and/or attempts to undermine or demean a partv apr>earing

before it. or leveled the type of attacks leveled against the Applicant declaring him vexations without any shred of

evidence to support such a drastic. demeaning and condescending déclaration, as it appears to be the case, a reasonable

person would have a reasonable appréhension that the iudge was biased against that lawver's case, or in this case the

Applicant was a lav litigant and acted on his behalf.

[54] The Applicant submits that the type of errors committed bv the Court of Appeal are substantive errors whieh cannot

and must not be overlooked nor condone as it créâtes an injustice akin to a miscarriage of justice and put the

18 Guermache v. Minister of Citizenship and Immigration, 2004 FC 870 (CanLII)
19 Quiroz Mendez v. the Minister of Citizenship and Immigration 2011 FC 1150 at para.81
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administrative of justice into dismptive as it is clear that had the Court of Appeal listened to the audio recordings

and to the exchanges between the judge and the Applicant, which exchanges the Applicant is also urges this Court

to carefully listen to, it would have certainly been persuaded that the judge did not only have a closed mind, but

that he was biased or that his overall conduct gave rise to a reasonable appréhension of bias and crossed the line

from his rôle as an impartial adjudicator. Sec Farkas v. Canada (Minister of Citizenship and Immigration20),

[2001] F.C.J. No. 356 at para. 8 (QL), 2001 FTC 190 (F.T.C.D) Del Castillo v. Canada (Minister of Employment

and Immigration21) (1994), 79 F.T.R. 207 at para. 24 at p.C-177 of the Application for Leave to Appeal.

Conclusion:

[55] Hearings are the primary mechanism whereby disputes are resolved in a just, peaceful, and orderly way. Because

hearing processes are one of the comerstones of our constitutional democracy, it is essential ifjustice is to be donc

so as to maintain of a civilized society, the judges' conduct must be fair and not tainted by any biases or apprehended

of biases. These hearings must be conducted where they are as here, are marked by strife, belligerent behaviour,

and unwarranted personal attacks, levelled at a litigant who appears before the Court and faces intimidating and

discourteous conduct from a judge. To allow this type of conduct to stand would not only be antithetical to the

peaceful resolution of disputes whom impartial judges strive to achieve, but to the administration of justice

[56] The Applicant submits that it is quite clear and obvions from the excerpts of proceedings referred to above and the

^  listening of the audio recording of the impugned proceeding which the Court of Appeal had agreed to listen to and

failed to do so, that not only the motion judge crossed the line and had a close mind, but also that there was some

foundation established in the présent case to support a daim for bias or a reasonable appréhension of bias. Had the

Court of Appeal exercise its appellate review power as it agreed to do, - listening to the audio recording of the

proceedings, informing itself of the argument made by the Applicant, it would have concluded that Justice Ouellette

not impartial. Anything less would not be undemocratic in addition to undermining the administration ofjustice.

[57] It therefore follows that if confidence in the administration of justice is to be restore it is necessary for the

Honourable Court to grant leave giving it the opportunity to do so, so as to avoid a miscarriage ofjustice.

20Farkas v. Canada (Minister of Citizenship and Immigration), [2001] F.C.J. No. 356 at paragraph 8 (F.C.T.D.) (QL),
2001 FTC 190 (F.T.C.D)
21 Del Castillo v. Canada (Minister of Employment and Immigration) (1994), 79 F.T.R. 207 at paragraph 24 (F.C.T.D.),
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Question#!: Did the Motions judge err in law in making a Prohibitory Order restricting the Applicant's access
to the Courts in New Brunswick Under Ruie 76.1.02(2)

[58] The proceedings from which the Motions judge whose conduct is under attaek resulted in the following décisions

See Ayangma v Université de Moncton22, 2019 NBQB 30, Ayangma v Uniyersity of Moncton23, 2019 NBQB

31, Ayangma v Université de Monctôn (Môncton Campus)2A, 2018 CanLII 74497 (NB CA) Ayangma v.

Université de Moncton, Moncton CampuslS, 2019 NBCA 14; Ayangma v. Université de Moncton, Campus de

Monctonlô, 2019 NBCA 72 , Ayàrigma v. Université de Moncton, Moncton Campus27 et al., 2019 NBCA 73

Ayangma v Université De Moncton, CampUs De Moncton28, 2019 GanLII 36107 (NB GA).

[59]

[60]

The Applicant submits that apart from the wo décisions made by Justice Ouellette himself, in See Ayangma v

Université de Moncton29, 2019 NBQB 30, andA[ya/i^i«fl y University of Moncton, 2019 NBQB 31, none bf the

proceedings cbridticted either in the lôwer court or in the Gburt of Appeàl wérë fôund to be.eithèr vexations or an

abuse of the process, and there is no shred of eyidence suggesting any improper conduct in ;any of the décisions pf

the New Bmnswick Gourts apart from d, including thë twb décisions màdëbyl Justice Ouellëttè himself from

apart from the suggestion that a previous cost award, that could establish orjustify the prollibitory order or even

the suggestion made by Justice thatfhe Applicant abuses the légal System in New Brunswick,

Furthennore, apart from what appears on its face to be a legitimate:claim and applicationfelated to employmëht

matters involving the employer décision not hire hlm, but a less qualified person, and alleged failure of the union

to adequately represerit, in a grievance prpçess; before an arbitrator against his fonner ernployer, there was np other

ëlàim rnade by the Applicant on any other issues. The mere facts that the Applicant was ihvolved in mbrë than

100 proceedings in anpther j.urisdictiori and had previously been found vexations in two occasions, which .

décisions had been vacated on appeal. Was glearly not a Justification to déclaré him vexations in New Brunswick

on the basis Of décisions reversed ùniappeal. To accept this decision-making process or fmding tb stànd, would

ce:rtainly underminè the administration ofjustice in Ganada.

[61] Rule 76.1.02(2): is an extraordinary reinedy which is tp used only when ail ptfrer attempts to control the actions of

a litigant have failed, ànd this does not appear to be the case when one considers thë very limited proceedings

22/4yflH^/Ha V t/n/veraVé 4e Mancton, 2019 NBQB 30, :at pp.C-1-8 of the Application for Leave to Àppeal : :
23 .4ya/ig/na V (/n/Vewliy o/Mj/ic/oaî, 2019 NBQB 31, àt pp.C-9-17 of the Application for Leave to Appeal :
24 Ayangma v Université de Moncton (Moncton Campus), 2018 Canl.ll 74497 (NB CA) at pp. G-18-44 of the Applicatipnfor Leave
25 Ayangma v. Université de Moncton, Moncton Campus, 2019 NBCA 14 at pp.C-45~66 of the Application for Leaye to. Appeal
26 Ayangma v. Université de Moncton, Campus dé Moncton, 2019 NBCA 72 at pp.C-67~85 of the Application for Leave to Appeal.
27 Ayangma v. Université de Moncton, Moncton Campus et al., 2019 NBCA 73 at pp.C-86-93 of the Application for Leave to Appeal
28 Ayangma v Université Dé Moncton, Campus De Moncton, 20\9 CanLII 36107 (NB CA) at pp.C-94-107of the Application for Leave
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[62]

[63]

conducted by the Applicant before the New Brunswick courts which procccdings includcd and rcsultcd in onc action

and onc application for judicial rcvicw taken against the employer which action and application rcsultcd in scvcn

(7) writtcn décisions rcfcrrcd to abovc and onc unrcportcd décision Lnvolving the samc parties.

Simply put, there was nothing before the New Brunswick Court jBrom which the Motions judge wpuld declarcd of

the Applicant "vexations" and restrict his access to the Court in New Brunswick. Nbr was there any shred of

évidence capable of suggesting that he had abused the légal System in New Brunswick and elsewhere and no shred

of évidence to support the Motions jùdge's bold assertidh thàt;he had been fdùnd vexations in Prince Edward Island.

This does not only tantamount to an abuse of power ofjudge, but also a sad day in the administration of justice.

Furthermore, the mere fact that the judge 's impartiality had heeri challenged and rightiy so, was not sufficient and did not

support the déclaration, nor did that fact alone give the right to abuse his powers as a judgé and deny the Applicant's access to

court. One thing is certain, the jtidge's déclaration was both illegitimate and overboafd when he stated:

,[64]:

:[66]

The was sitnply no justification in law to rely and/or based such a draconic and restrictive order on a citizen on a basis df

previous décisions made by another court, in another jurisdiction which décisions have been reversed and vacated on appeal,

see. Ayangma v. The Attorney General (P.E.L)30, 2004 PESCAD 11. and Ayangma v. Canada Health Infoway31, 20.17

PECA 13 or. dismissed at the lowér coiirt.Ievel see Prince Edward Island v. Ayahgma32, 1999 CanLII 4116 (PESCTD is

inexcusable and canriot be ignbred as it adds to thé suggestion that the Motions judge was bias ahd/or that his ovérall cônduct

not ôhly gave rise to à reàsohable appréhensionbf bias, but also demoristrated a lack of iiripartiality.. :

"Mr. Ayangma is aivexatious lltigantwho abuses the légal syrtem and administration of justice in New
Brunswick and elsewhere, as the Suprême Court ofPrince Edward Isjand has aiready conçluded."

AU of this is evidence that the presiding judge not only had a mind closed in approaching the matters beforeihirn, but also that

he crossed the line and abused his jurisdiction as a judge up to the point of making serions allégations against the Applicant

and/or commenting negatively on such .an important issue without first making his homework as a judge would, which

homework if doné, would have indicàted to him or any other decision-makers that the deéisions relied upon had been reversed

and vacated on appeal, and iconsequently could therefore no longer be relied upon support or be used or served as thé basis of

finding him "vexations litigant" and a person who abuses the légal system and the administration of justice in New Brunswick

and elsewhere with riothing: to back it up.

The mere fact the déclaration arôse mostly from the two décisions the declaring judgé made is very questionable as there was

no ôther décisions to rely upon to for the prohibitory déclaration finding the Applicant "'véxatious litigant" who abusé the

30 Ayangma v, The Attorney General (P.E-I.), 2004 PÈSCÀD 11 at pp. C94-107 . ;
;  31 Ayangma V. Canada Health Infoway, 2017 PECA.l3 atpp.C108-122 _

32 Prince EdwardIslandy. Ayangma, 1999 CanLII4116 (PESCTD. atpp.C23-131
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System in New Branswick; As previously argued, prior to the judge's décision, there have been no single décision in that

jurisdiction which had suggested any abuse of process as ail proceeding had been conducted in the manner that required an

appréciation of a lay litigant appearing before the Court.

[67]

[68]

The Court of Appeal in Prince Edward had unanimously held in Ayangma supra, stated the following when it reversed and

vacated the décision of the Motions judge which erroneously as here .declared the Applicant "vexations litigant" the Court

stated the following at paras.59-61 pf itsjudgment:

[59] Subsection 61(1) is an extràordinary remèdy. It is to be used when ail other attempts to. control the actions of a litigant
have failed.: The case law cited above provides some compe|ling examples of where existing court remedies failed. In
spite of courts striking out pleadings, ôfdering costs to be paid', rendering décisions agairist a litigant, the same litigant
would come back again and again litigating the same matter either using the excessive litigation tp attempt to force a
party to pay compensation even though it had won at trial and appeal (as in Chavali), or using the litigation as a means
of intimidàting others ffom making daims against thern (as in Mishra). In the circumstances faced by those courts, the
remedies existing in the normal rules - striking out, security for costs orders, etc. - would not stop the actions. One party
was even prepared to, ànd did, lie to the Court (in Mishra).

[60] No' similar extraordinàfy circumstances can be fdurid in the instant case. While the 2002 action appéars to be
an atternptitp re-litigate and is a câusè for concem, it is npt sufîîcient in the circum.sfaricês here - even given that there
are outstanding cost awards - to justify an order pursuant tb s-IT^fl). There is no indication that, when a pleading has
■been struck, Ayângma bas ignored the resulting brddr and refîled on the sàrne basis. While he may appèal the décision,
except fpr that pne action preyiousiy noted, he appears to accept the décisions of the cpurt.

:[6i] While the Attorney General here argues that the order under s-s.dlilll does not bar litigation. it simplv reguires-
leave to commence or continue litigation. there is obviouslv a serions restriction placed on a person subiect to such an
order. Normally; , an allégation that a proceeding Is vexations and should.be ibarred must be proven by the party making
the allégation. The same would be true for the party seeking sepurity of costs - the onus wpuld be upon that party tp prove
that such sëcùrity is necessary. Oh theuther hand, once.an ofdériissues under s-E[6Ï|(l.), thé onus shifls to the pârty siibject
tp that order to prove that his proceedings are npt vexations or in any other way an abuse, of process and to prove that
there are reasonable groiinds for the proceedings. This is a significant altération to the nonnal procédure and as such is
an extraordinaryfernédy-; Set out in the ^uprenie5ôurt !Âcî, separate and àpàrt ffom the rules, it prdvides a.final and
ultimate remedy where the normal rules have not and most likely will not work in the future to control a person who has
persistently abused the court.process for his or her owh aims: Cases such as Chavali and Mishra exemplify the typé of
situation requiring such a remedy.

The Applicant submifs thaf thnueh it was apparent that the Motions iudge's goal was to bring an end to anv and ail litigations
in furtherance of the Applicant's claims against the Universitv of Moncton and ils union, and anvthing or anvone associated

with these organizations. and while doing. so mav have been reasonable. in other circumstances. it is clear that the prohibitorv

order under the présent situation was clearlv overbroad.

[69] : The Applicant :submits that this exactly what the Alberta Court of Appeal in R.O. v D.F33., 2016 ABGA 170 (CanLII)

suggested at paras.37-40 of its judgment, drew the distinction between a "vexations proceeding" and a "vexations litigant" at

para.38, allowed thé appeal from: the lowerxourt décision which décision declared a litigant appearing before it "vexations" in
doing so, the Court of Appeal, holding as follows

. . [37] It is.apparéiit:tfom the reasons that the case management judge's goal was to bring to an end any and ail litigation in
;  tuttherance of the appellant's fixation with the fesporident, his family and anything or anyone associated with him. Doing

■  .so was reasonable but ih our view the order was overbroad.

R.O. vD.F., 2016 ABCA 170 {CaiûJiï)33.atpp.C132-139
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[38] There is a différence between vexations proceedings and vexations litigants: 644036 Alberta Ltd vMorbank

Financial Inc, 2014 ABQB 681 (CanLII) at paras 51.-97, 26 Alta LR(6th) 153. In that case the trial jndge conclnded that
the litigation was "clearly an example of vexations litigation. The question that remains, however, is whether the person
behind this litigation shonld aiso be declared a vexations litigant." She fonnd the litigant to be vexations also on the basis
that he had institnted nnmerons proceedings against varions défendants.

[39] There was insnfficient evidence before the case management jndge (or before us) to support a fmding that
,  . , the appellant has a history of'persistently" engaging in any of the prohibited actions in snbsection 23(2) against anyone

other than the respondent: see generâliy V Pope, 20.04 ABCA 396 (CanLII), 357 AR 347. Althongh the appellant
■ was involved in other litigation, she was the défendant in those proceedings (a bankmptcy and a landlord tenant dispute).

[40] In onr viewparagrapii one of the vexations litigant order shonld be set aside and we do so. We snbstitnte the
followirig: :Any litigation or steps in litigation against the resporident and those associated with him, inclnding his fàmily
(immédiate and extended) and his employer shall require lèavë of the Court of Queeh's Bench.

Issue#3 Did the Court of Appeal misapply Rule 22 which rule deals with summary judgment by departing from the well-settled
the général principles of law, including those principles of law that it itself had set out

[70] The Appliçant submits that the Court of Appeal erred in law and committed a réversible error

CL First when it permitted the Motions jndge's décision grantihg summary judgment in favonr of the Respondent based
on thè limitation period, to stàrid', despite having clearly estàblished that the RêspOndent.had failed to cornply with
Rule 31.03, notwithstanding te the principle qf law or général rule that that stands for the proposition that a motion
for snmmarv indginérit shonld. as a général mlé. be dismissed with.costs: if the moving partv failsfo comnlv with

, Rule 3,1 i03. This is not what pcCuited here;

[7.1]

[72]

; A Second, whën if àlsô permitted the Motions jndge's décision to stand based on the limitation period notwithstanding
the général principle pf law that stands for the proposition that "wheneyer a limitation provision is ppen to multiple

.  reasonable interprétations, tas herel. the ohe least inimical to the plairitiff mnst be favonred"

Thé first général principle of law was set by the New Brunswick Court Of Appeal in Whelton v. Mercier et al34. 2004 NBCA

83. While the GOuft of Appeal indiéated at para.18 of its judgrnent that the case a.ihà.ï "..was one of the excéptional cases in

which the iudse could srant summary iudsrtierit nôtwithstandins the Université 's non-compliance". this was not home by any

solid groUnds, bécause the issue of limitation provision was open to multiple reasonable interprétations, which would have

:  triggered the discoVerability rule - that when the cause of action âlleging the Charter breach, misrepresentàtiOns and abuse Of

;  authority actually occuired,: and whether the limitation period as disclOsed by the pleadings was open the multiple

interprétations

Thisiwas of course an issue was: an issue requiring trial, which should not haye been determined oiia summary judgment motion

as it was clear ffom the Statement of .daim that, the facts.as pleadèd disclosed several possible limitation periods, See Statement

of ClaimSS at paras.42. 46. 47. 50, 56, 68..10; 68.11, 68.12 at pp.8-33 This exactlv what the New Brunswick Court of Appeal

heïd in i)uDuis y. Citv ofMoncton36 . 2005 NBCÀ 47 at para.20 when it dealt with the limitation of action defence as here: :

34 Whelton v, Mercier ét al 2004 NBCA 83, 2 77 N.B.R (2d) 25 at pp. Cl80-204

36Dupuis V. City ofMoncton . 2005 NBCA 47 at para.20 ai pp.C205-215
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Limitation of Action Defence

Overall Conclusions:

[20] Whenever-a limitation provision is open to multiple reasonable interprétations, the one least inimical to the
plaintiff must be favoured: nara. 173 Kenmont Management Inc. 0. Saint John Port Authority et al. (2002),
2002 NBCA 11 (CanLII), 248 N.B.R. (2d) 1 (C.A.)- However, in this case the interprétation that the motion
judge gave to the limitation provision is the onlv interprétation that it can reasonably bear.

[73] The Applicant submits that because the listening ôf the audio recordings was both necessary aiid avoidable, to ascertàih the

conunents made by the judge, it follows that the Court df Appeal erred in law and coriimitted a réversible error in allowing the

; Motions judgé décision on both thé grôunds of bias, reâsdilabië appréhension bf biàs and lack of impartiàlityi In :particular as

.  here; iwhere there was nb writtén décision on the recusal motion or a traiiscfipt of any of the imptigned proceedihgs avàilàble

to the Court, tb permit it properly addfessed the serious allégations of bias-reasohàble appréhension of bias and lack of

impàrtiality levelled àgainst the judge, and not listening to them rehdered their job practicâlly irripossible as only the listening

of the recording could shed some light on the bbth the judge's ohé of vbice and the sarcasms âround the Motions judgè's

comments. The éfrbrs committed byThè: Courts below are hot bnly substantive ones; but they also vitiatè allithe proceedings

befofé the judge as it bbvibtis that jjudge was ribt completelv "disinteréstéd". in the outcome of thé motions and appliéàtibn.

[74] Overall, this is ribt bnly a case that faiSés an issue of public: iiripôrtance -the lackof inipartiality and neutrality of judge and ,

.  abusé ibfprocess, but.alsb a case that shows that:varibus inconsistenciés bf the Court of AppeàTs application of thé law and the

well-settléd legàlprinciples or the général rules includirig those éstablished by the Cburt whose décision is being challenged.'

: Ail of this théréfOre suggests that thé Motions judge erréd iri law arid failed to apply thé correct légal tést félatéd to establishirig

;  bias,: reasonable apprèherisibri bf bias and lack bf iiripârtiality and as wéll aS the test declafing: sorriebne vexations litigant-, and

so did the Court bf Appeal in upholdirig the décisions Motiorisi judge's findings, iricltiding declaring thé Applicant vexations

based on both insufficient évidence and décisions iwhich had been reversed and vacated On appéal. Had the Court of Appeal

eXércised its appellate féviéw powers delicately arid/or done its homéWOrk as a reviewing judge and listened to the âudio

recording of the iiripugned procéedirigS as it promised tb do dUririg the hearing of the appèal, it wouldhavé cbtriè to a differerit

coriclusion. It thereforé, fbllbws that his ovérâlibonduct, viewed thrbugh the appropriaté léris, will raise a réâsoriable

appréhension of bias, that he abused hiS. discrétion.

PART IV

SUBMISSIONS ON COSTS

; [75]. . The AppliCarit séelcs costs in this Application.

PART V

ORDER SOUGHT

[74] The Applicant asksThat leave bé granted so as to avoid ariy riliscarriage of justice âridjrestore trust in the administration Of

.  justice.,

:;ALL 0F this is RESPEGTFULLY SUBMITTED this 25"' daybfNovember 2019.

; Noël Ayangma
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zIntroduction

[1] Noël Ayangma filed a Notice of Action with Statement of Clalm Attached on May 29, 2017.

[2] The Université de Moncton filed a motion seeking to have the Statement of Clalm struck out
on the grounds that it Is frivolous and vexatlous, It discloses no cause of action, the Court does not
have jurisdiction to try the action, or It ralses no cause of action.

[3] In addition, the Université seeks an order prohibiting Noël Ayangma from commencing any
further proceeding In this Court except with leave of a judge of the Court of Queen's Bench pursuant
to Ruie 76.01 of the Ruies of Court of New Brunswick.

[4] Before the Université's motion was flled, Mr. Ayangma had flled a motion seeking from the
Université a signed affidavit of documents as well as a more complété affidavit of documents than
the draft aiready recelved.

Factual BaCkground

[5] Mr. Ayangma was employed by the Université as a lecturer from 2010 to August 31, 2018.
He was a lecturer, unionized employée and member of a bargalning unit. The Université
permanently terminated the employer-employee relatlonship after suspending Mr. Ayangma with pay
in January 2018 so that an Investigation could be conducted. This suspension and his dismissal are
the subject of numerous grievances Mr. Ayangma has filed under the collective agreement between
the Université and the Association des Bibliothécaires, Professeurs et Professeures de l'Université
de Moncton, of which Mr. Ayangma is part of Unité II.

[6] The subject matter of this action Is unconnected with the fact of Mr. Ayangma's dismissal,
but has to do Instead with hIs application for another faculty position, which was fllled by another
incombent on July 1, 2014. The position In question had been left vacant followlng a professor's
departure In June 2013. It was fllled by means of a one-year temporary contract and then a regular
contract with the potentiel to lead to a permanent position. Mr. Ayangma had not been selected for
elther contract.

[7] On March 3, 2014, Mr. Ayangma was Informed that his application had not been selected at
the departmental stage and after followlng the steps to hire a quallfled candidate, the position was
fllled on July 1, 2014.

[8] On May 12, 2015, Mr. Ayangma challenged the Université's décisions by filing grievances
clalming abuse of authorlty. Intimidation, lack of professional ethics, libel, and failure to provide a
workpiace free from any form of harassment and discrimination.

[9] On March 27, 2015, Mr. Ayangma was informed that the Université dismissed his grievance
and the union withdrew its own.

[10] On July 6, 2015, a complaint was filed with the Human Rights Commission in which Mr.
Ayangma allégés discrimination in the awarding of the temporary contract and permanent position.
On December 22, 2016, the Commission issued a report on the extension of the deadiine for filing a
complaint and a summary report of dismissal recommending that the Commission dismiss not only
Mr. Ayangma's application for an extension of the deadiine, but aiso his complaint on the merits. On
May 2, 2017, the Commission dismissed the entire complaint.

[11] On May 29, 2017, Mr. Ayangma served an application for judicial review challenging the
Commission's décision to dismiss his complaint, and a Notice of Action with Statement of Claim
Attached in this proceeding regarding the décision not to select him for the above-mentioned faculty
position.
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[12] The application to the Court of Queen's Bench^^ dismissed on February 14, 2018, and the
Court of Appeai upheld this décision issued this past February 7.

[13] The Université submits that this action is statute barred under the Limitation of Actions Act,
that the Statement of Claim is frivolous, vexatious and an abuse of the process of the court, and that
it should be struck out as it discioses no cause of action. Finally, the Université applies for an order
prohibiting Mr. Ayangma from commencing any further proceeding without leave of the Court. The
Court will deal with the latter issue in the second part of its décision.

[14] First and foremost, it is important to deal with the vaiidity of the Statement of Claim, although
the Court did hear Mr. Ayangma's motion on the affidavit of documents; at his insistance. For the
reasons that follow, this motion has not been determined.

Issue

[15] In the Court's view, the only issue to be determined with respect to the Statement of Claim is
whether the action is statute barred under the Limitation of Actions Act. AIso, is the Court justified in
making a vexatious litigant order under Ruie 76.1.02?

Anaivsis and Disposition

Is the action statute barred under the Limitation of Actions Act?
[16] As the affidavit evidence reveals, on March 3, 2014, Mr. Ayangma was informed that his
application had been rejected and on May 12, 2015, he filed an initial grievance challenging the
Université's décisions with respect to awarding the position. There is no question that Mr. Ayangma
knew no later than May 12, 2015, that the position had been filled on July 1, 2014.

[17] The Limitation of Actions Act provides, at s. 5;

General limitation periods

5(1) Uniess otherwise provided in this Act, no claim shall be brought after the eariier
of

(a) two years from the day on which the claim is discovered, and

(b) fifteen years from the day on which the act or omission on which the ciaim is
based occurred.

5(2) A claim is discovered on the day on which the ciaimant first knew or ought
reasonably to have known

(a) that the injury, loss or damage had occurred,

(b) that the injury, loss or damage was caused by or contributed to by an act or
omission, and

(c) that the act or omission was that of the défendant.

[18] The Notice of Action with Statement of Claim Attached was filed on May 29, 2017, when the
two-year period had aiready expired.

[19] Mr. Ayangma contended that the limitation period was meant to run from the date on which
the Human Rights Commission issued its décision and to last six years since he raised a Charter
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samff^arcviolation in this case. Mr. Ayangma has made the sam~arguments before, as reported in a décision
of the Prince Edward Island Court of Appeal in Ayangma v. Canada Health Infoway 20^7 PECA 13
(CanLII). The Court of Appeal writes:

53 The discoverability ruie was stated in Kamioops (City) v. Nielsen, 1984 CanLII 21
(SCC), [1984] 2 S.C.R. 2, pp.36-41, and was applied in Central Trust Co. v. Rafuse,
1986 CanLII 29 (SCC), [1986] 2 S.C.R, 147, at para.77, and by this court in Kelly, supra,
at para.21. A cause of action arises for the purpose of a limitation period when the
material facts on which it is based have been discovered or ought to have been
discovered by the piaintiff by the exercise of reasonable diligence.

54 Mr. Ayangma makes two submissions. First, he argues the discoverability ruie
should extend commencement of the limitation period to the date of the conclusion
of ail human rights panel and court proceedings in relation to that complaint. He
relies upon the Court of Appeai direction in Ayangma v. Prince Edward Island
Eastern School Board, 2000 PESCAD 12 (CanLII). In that case the appellent
simultaneousiy filed complainte with the Human Rights Commission and
commenced on action in court in relation to the same matters. The Court held that

the (Actions should not proceed to trial ..." until the complainte were dealt with by
the Human Rights Commission.

55 The appellent has not correctiy interpreted and applied that décision. It does not
stand for the proposition that such actions do not need to be commenced before
the expiry of the iimitation period or that the limitation period for such actions does
not begin until the complaint processes ended. This décision does not support the
appeliant's argument and does not reiieve the appellent from his iegal obligation to
file his statement of daim within the time requirement prescribed by the Statute of
Limitations.

56 The case at bar is distinguishable. Mr. Ayangma did not file his statement of
daim until July 21, 2015 after the matters had been fully dealt with by the Human
Rights Panel. The limitation period had aiready expired when he filed his statement
of daim.

[20] The same principle applies in this case and the two-year limitation period is imperative.

[21] With respect to the six-year limitation period asserted by Mr. Ayangma, having sought a
remedy under the Charter, it is clear that daims brought under the Charter are generally subject to
provincial limitation periods of général application which, in this case, is two years. (See: Coffey v.
Fraser Valley (Régional District), 2018 BCSC 959 (CanLII))

[22] Having filed his action after the determined period, the action is statute barred.

[23] The Court is prepared to grant summary judgment in faveur of the Université under Ruie
22.01 of the Ruies of Court as the action raises no genuine issue and is without grounds. The action
is dismissed and there is no need to deal with the other issues raised in the motion except for the
following.

is the Court iustified in makinq a vexatious litiqant order under Ruie 70.1 of the RuIes ci
Court?

[24] The Université seeks an order prohibiting Mr. Ayangma from commencing or continuing any
further proceeding without leave. Ruie 76.1 of the RuIes of Court provides as follows:

76.1.02 Order made by a judge of the Court of Queen's Bench
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(1) Where a judge of the Court of Queen's Bench is satisfied, on application, that a
person has persistentiy and without reasonable grounds commenced vexations
proceedings in the Court of Queen's Bench or the Small Claims Court or has
persistentiy and without reasonable grounds conducted a proceeding in a vexations
manner in the Court of Queen's Bench or the Small Claims Court, the judge may
make an order containing either or both of the following prohibitions:

a) prohibiting the person from commencing any further proceeding in the
Court of Queen's Bench or the Small Claims Court except with leave of a
Judge of the Court of Queen's Bench; and

b) prohibiting the person from continuing a proceeding previousiy
commenced in the Court of Queen's Bench or the Small Claims Court

except with leave of a judge of the Court of Queen's Bench.

[25] This ruie of court is a tool that aliows the courts to restrain a plaintiff who repeatediy
commences vexations proceedings. In Brooks v. Fredericton City Police Force et al, 2017 NBQB 83
'(CanLIi), Morrison, J. had before him a vexations litigant. In that case, Ms. Brooks maintained that
the Crown prosecntor had lannched a malicions prosecntion against her. When the prosecution
ended, Ms. Brooks repeatediy commenced proceedings at every levei of court in relation to this case
of prosecntion by the Crown.

[26] Referring to Ms. Brooks, Morrison, J. wrote;

The courts have to remain open to difficult, obstreperous, annoying, unreasonable,
foolish, irrational, wastefui, and mean-spirited people. They are not restricted to
internet blogs and postings on news websites. To some extent the légal system can
become an open mike for the angry. But when a person crosses over into using
multiple légal processes themselves as a cudgel to wreak vengeance on an
opponent, the court is obliged to restrain them.

[38] If the plaintiff is permitted unrestricted access to the courts I have little doubt
that the défendants and others whom she perceives have wronged her will be
subjected to continuing légal harassment by the plaintiff and the expenditure of
further costs, time and energy. Furthermore, I believe that terminating this litigation
is aiso in the best interests of the plaintiff. In her submissions to the Court Ms.
Brooks advised that she has mental heaith issues and that this litigation has been
stressfui for her. Ms. Brooks is intelligent, articulate and resourcefui and has been
respectfui in her appearances before me. Prohibiting the plaintiff from further
litigating these issues will allow her to focus her talents and energy on things that
may be of benefit to her instead of squandering them on a hopeless cause. In the
circumstances, I am obliged to restrain the plaintiff. Accordingly, the motion by the
Police Défendants for an order pursuant to RuIe 76.1.02 is granted. The motion
seeks relief only with respect to the présent proceeding under 76.1.02 (1) (b).
However, when an application is brought and the Court is satisfied that the person
is a persistent vexations litigant the RuIe gives the Court the authority to make an
order under either or both of Ruies 76.1.02 (a) and (b). Accordingly, it is hereby
ordered that:

a) the plaintiff is prohibited from commencing any further proceeding in the Court
of Queen's Bench or the Small Claims Court except with leave of a judge of the
Court of Queen's Bench; and
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b) the plaintiff is prohibited from continuing a proceeding previously commenced in
the Court of Queen's Bench or the Small Claims Court, including the présent
proceeding, except with leave of a judge of the Court of Queen's Bench.

[27] Mr. Ayangma is involved In more than 100 reported décisions found in the Canadian Légal
Information Institute (CanLII) database. There are $156,000.00 in unpaid judgments resulting from
légal proceedings, a majority of which represents costs awarded against him.

[28] In this case, Mr. Ayangma filed this action, while in another matter related to his dismissal
there is an application forjudicial review; which has béen dismissed, dealing with three of the 11 filed
grievances connected with the same factual situation.

[29] In addition, Mr. Ayangma filed another action based on the same facts as the above-
mentioned application for judicial review, this time against the Université, the Vice-President,
Administration and Human Resources, the author of his letter of dismissal, the Dean of the Faculty of
Business Administration and the Department Head. In this action, he raises a breach of his Charter
right to pursue the gaining of a livelihood in any province, libel, fraud and/or négligent
misrepresentation, tortuous conspiracy, reprisais and intimidation/harassment, abuse of authority
and abuse of process resulting in his dismissal, bad faith breach or breach of the duty of honest
performance in their individuel contractuel duties, breach of the collective agreement and improper
conduct having led to a flawed investigation and constructive disciplinary suspension, and so on.

[30] In Bossé v. Immeubles Robo Liée, 2018 CanLII 71340 (NB CA) [Bossé], Baird, J.A. of the
Court of Appeal cites Brooks and lists the factors considered in a vexatious litigant motion:

[34] Primary characteristics which anchor a déclaration of vexatious litigant are
summarized here as:

i) a propensity to re-litigate matters that have aiready been determined;

il) the initiation offrivolous actions or motion;

iii) the making of unsubstantiated allégations of impropriety against the
opposite party, légal counsel, the court, the administrative officiais;

iv) the refusai to abide by ruies and orders of the court;

v) the use of scandalous language in pleadings before the court;

vi) the failure or refusai to pay costs in earlier proceedings and the failure
to pursue litigation on a timely basis.

See Tonner v. Lowry, 2016 PC 230 (CanLII); Lawyer's Professional Indemnity Co. v.
Coûte, 2013 PC 643 (CanLII), at para. 25.

[35] The above does not constitute an exhaustive list, nor is it necessary that ail of
the above factors be présent. The conclusion whether a litigant is vexatious is
determined by an objective standard. Many, if not ail, of the above are évident in the
multiplicity of proceedings launched by Bossé and ROBO.
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7way f r[36] In recent years there has been a shift avJs^ from the litigant rights approach to
litigation. In Hryniak v. Mauldin, 2014 SCC 7 (CanLII), [2014] 1 S.C.R. 87,
Karakatsanis J. concludes: "the best forum for resolving a dispute is not aiways
that with the most painstaking procédure" (para. 28). She adds: "...The balance
between procédure and access struck by our justice system must come to reflect
modem reality and recognize that new models of adjudication can be fair and
just" (para. 2).

[37] As Verville J. writes in Hok v. Alberta, 2016 ABQB 651 (CanLII), [2016] A.J. No.
1207 (QL): "The Hryniak "culture shift" applies to control of persons who abuse
court processes..." (para. 29) (see Hok v. Alberta, [2017] A.J. No. 152 (C.A.) (QL),
Hok V. Alberta, [2017] S.C.C.A. No. 222, leave denied). I agree.

[38] In Wong v. Glannacopoulos, 2011 ABCA 277 (CanLII), [2011] A.J. No. 1115,
Slatter J.A. concludes;

The applicant argues that the vexatious litigant order déniés her the basic right of a
Canadian citizen to commence a légal action. That is not the true effect of the order.
The applicant can still commence any legitimate action; she is only subject to a
screening procédure to make sure that any action she proposes is properly founded
in fact and law, and will be diligently prosecuted. The vexatious litigant order does
not substantially préjudice the applicant. [para. 8]

[31 □ It goes without saying that this case is very similar to the facts and actions in the cases of
Ms. Brooks and Mr. Bossé. The Université has found itself more often than not a party to the many
actions and applications filed by Mr. Ayangma, actions and applications that are frivolous and
vexatious. He uses scandalous language in ail the pleadings and before the Court. Mr. Ayangma
never hesitates to accuse opposing counsel of ail sorts of conspiracies, dishonesty and scheming.

[32] As the Court of Appeal suggests, it is incombent upon us to restrain people who abuse the
process of the court by making a prohibition order after declaring the litigant vexatious without
denying the litigant the basic right of any citizen to commence a légal action. Mr. Ayangma will still
be able to commence or continue any legitimate action, but subject to a screening procédure to
make sure that the action or application he proposes is properly founded in fact and law, and will be
diligently prosecuted.

[33] The Court has no difficulty finding that Mr. Ayangma is a vexatious litigant who abuses the
légal System and administration of justice in New Brunswick and elsewhere, as the Suprême Court of
Prince Edward Island has aiready concluded.

[34] There is no doubt in this case that such a déclaration serves the public interest in terms of
access to justice. The Court has limited resources and must carry out its duties in a manner that is
fair to ail litigants. Mr. Ayangma is abusing the process of the court to the détriment of the other
parties to the dispute, and of the justice system as a whole.

[35] The Court finds that Mr. Ayangma is a vexatious litigant and he is prohibited from
commencing any further proceeding in the Court of Queen's Bench of New Brunswick or the Small
Claims Court except with leave of a judge of this Court. It goes without saying that Mr. Ayangma will
have to obtain leave to continue any action aiready filed, as a stay of proceedings is hereby ordered
in ail such matters.

[36] Mr. Ayangma is ordered to pay the Université the all-inclusive amount of $5,000.00 for the
costs of this proceeding.
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Décision rendered this 13th day of February 2019 at Moncton,

New Brunswick.

The Honourable Mr. Justice JEAN-PAUL OUELLETTE

Court of Queen's Bench of New Brunswick

Judicial District of Moncton
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/o[TRANSLATION]

OUELLETTE, J.

Introduction

[1] This application filed by Noël Ayangma is for the judicial review of a décision by arbitrator
Cedric Haines, Q.C., to dismiss a grievance without dealing with the substantive issue. In this case,
Mr. Ayangma refused to adduce his doctoral dissertation at the hearing that was to be held before
the arbitrator on May 10, 2018, despite having been asked repeatediy to do so, uitimately via a
summons to witness. Stiil refusing to do so after the arbitrator had allowed time and reiterated his
demand that his order be obeyed, the grievance was dismissed.

[2] After considering the totality of the evidence and hearing the parties, the application should
be dismissed for the reasons that follow.

Factual Backaround

[3] The Université de Moncton and the Association des Professeurs et Bibliothécaires de
l'Université de Moncton (ABPPUM) are bound by a collective agreement of which Mr. Ayangma is a
member of the bargaining unit.

[4] On January 5, 2018, while Mr. Ayangma was an employée of the Université de Moncton and
a member of the Association des Professeurs et Bibliothécaires de l'Université de Moncton, he was
suspended with pay as a [TRANSLATION] "part-time contract teaching professor aiso known as a
lecturer" for the time required to make an application. The grounds invoked by the Université were
Mr. Ayangma's failure to file the students' records for the 2017 spring/summer term, which had to be
filed no later than September 15, 2017.

[5] In the same missive, the Université had received a sériés of compiaints raising concerns
about the quality of Mr. Ayangma's teaching. In addition, Mr. Ayangma was informed that he would
no longer be paid his doctoral bonus because he had failed to produce a copy of his doctoral ,
dissertation, which he had been asked several times to do.

[6] In this regard, Mr. Ayangma had previousiy provided the Université with a summary of his
doctoral dissertation, which the Université had noted was similar to someone else's doctoral
dissertation published online in 2007 with the same appendices attached to the documents provided
by Mr. Ayangma, which, according to the Université, constituted misrepresentations. Unable to clarify
the situation due to Mr. Ayangma's refusai to submit a copy of his doctoral dissertation to the
Université despite its repeated requests, the Université found it necessary to withdraw the doctoral
bonus at the same time as it issued his suspension.

On January 12, 2018, Mr. Ayangma filed three grievances. The first grievance reads as follows;

[TRANSLATION]
1. The suspension imposed on the applicant in order to conduct an orderly
investigation based on allégations aiready discussed and resolved with the dean is
unfair, in addition to being a pretext, because it constitutes a constructive
suspension arising from;

2.1 a manifest abuse of authority leading to disciplinary action without just and
sufficient cause, contrary to article 8.02.03 of the collective agreement;

2.2 a lack of professional ethics on the part of the dean, Sébastien Deschenes and
Giiles Roy, who attended the meeting on November 23, 2017, at which the grounds
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set out in the suspension letter dated January 5, 2017, were discussed and resoived
informally, contrary to articies 5.01, 5.02 and 5.04, 5.05 and 5.06 of the coiiective
agreement;

2.3 a breach of the respondent's générai duty of honesty, appiicable to contractual
performance;

2.4 reprisais against the grievor for having dared expose the employer's dubious
and discriminatory hiring practices since 2013, contrary to articles 5.01 and 5.02 of
the collective agreement.

The second grievance reads as follows;

[TRANSLATION]
Nature of grievance 2: Dual penalties and abuse of authority

(i) By withdrawing the contracte for the courses in the 2018 winter term offered to
the grievor, which had been granted to him based on his doctorate; and

('') Bv withdrawing his doctoral bonus at the same time on the qround that he
refused to provide a copv of his doctoral dissertation, notwithstandina the total lack
of relevance and the repeated offers to consult the doctoral dissertation.

[Emphasis added]

2.2 The breach of articles 8.05; 8.06; 8.07;

The following can be read in the third grievance:

[TRANSLATION]
Nature of grievance 3: Abuse of authority - Refusai to afford him natural justice or
the right to be heard before being found guilty - Manifest iack of professional ethics
- Psychologicai harassment - Breach of the générai duty of honesty applicable to
contractual performance

2.1 Abuse of authority arising from cavalier treatment, based on erroneous and false
information, by Vivi Koffi (department head) and Sébastien Deschenes (dean of the
Facuity of Business Administration) of the assessment records for the courses
taught by the grièvor for the 2017 Spring/Summerterm;

2.2 Bad faith and manifest lack of professional ethics on the part of Vivi Koffi
(department head) and Sébastien Deschenes (dean of the Facuity of Business
Administration) arising from (i) the unfair and cavalier treatment of the course
records provided by the grievor during the 2017 Spring/Summer term; and (il) the
provision of completely erroneous and false information to the Vice-President of
Human Resources in order to force the imposition of disciplinary action;

2.3 Persistent harassment and breach of the générai duty of honesty applicable to
contractual performance by the employer based on unsubstantiated and false
allégations that the grievor faiied to file his records for the 2017 Spring/Summer
term by the deadiine of September 15, 2017, although his records had actually been
filed since 111:50 [sic] in the morning on June 30, 2017.
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MT./wan[10] According to the Association, these are not actually Mr.T^yangma's first three grievances, but
rather grievances 7, 8 and 9, to which a tenth and eleventh have been added. Only the three
indicated in the previous paragraphs are of concern to the Court.

[11] In his application, Mr. Ayangma contends that the arbitrator did not have jurisdiction, having
failed to détermine the nature of the penalty, whether "administrative" or "disciplinary". In addition, he
seeks a déclaration that indépendant intervenor status was not obtained, arguing that it was clear the
Association was taking a position adverse to his interests and that their submissions were flawed
from the outset. Finally, Mr. Ayangma seeks to set aside the arbitrator's décision to order the
production of his doctoral dissertation without having first determined its relevance and necessity.

[12] In support of his application, Mr. Ayangma submitted, in his affidavit, the letter from the
Université dated January 5, 2018, regarding the suspension to which he refers in this case, and the
three grievances referred to an arbitrator at his request and at the request of the Association after
the Université dismissed each of them, arguing that it had never breached any provisions of the
collective agreement. Further documents are appended to the affidavit, including the Notice of
Hearing and the Summons to Witness indicating to bring his doctoral dissertation to the hearing.

[13] AIso appended to that affidavit, Mr. Ayangma adds the letter from counsel for the Association
representing Mr. Ayangma informing him of their suggestion that he provide his doctoral dissertation
tô avoid any delay or adjournment of the hearing. It had been agreed with Mr. Ayangma that the
Association proceed in accordance with s. 55.01 of the Industrial Relations Aot to expedite the
process and quickly get a hearing with an arbitrator.

[14] Prior to the hearing scheduled for May 10, 2018, the employer had requested a copy of Mr.
Ayangma's doctoral dissertation in order to préparé for the hearing, submitting, after consulting and
reviewing the grievances, that it appeared to them to be necessary that they be provided with it.
Counsel for the Association informed Mr. Ayangma of the request, encouraging him to do so
willingly.

[15] Following this request, Mr. Ayangma, in his letter dated May 2, 2018, appended to his
affidavit, told his counsel that his position had not changed given that the Université had not
established its relevance. Mr. Ayangma pointed out that his administrative suspension was not
based on his refusai to provide his doctoral dissertation, but on other grounds and although the
Université had "snuck" in the refusai to provide it with a copy of the dissertation in order to withdraw
his doctoral bonus, the dissertation [TF^NSLATION] "is not relevant to the resolution of the main
dispute before the arbitrator, which is the administrative suspension and whether it constitutes a
'constructive disciplinary suspension'". Mr. Ayangma continues in this vein and it is clear in his letter
that he will not produce his doctoral dissertation, stressing that it is a fishing expédition.

[16] Mr. Ayangma aiso adduced in evidence the affidavit of Aritho Amfoubalela, a friend who
supports him, indicating that he is aIso at odds with the Université. Mr. Amfoubalela statès that he is
aware of the request to produce a copy of Mr. Ayangma's doctoral dissertation, that Mr. Ayangma
will not produce it uniess its relevance is established and that he will challenge the arbitrator's
jurisdiction to hear the grievances that are of an administrative and non-disciplinary nature.

[17] In addition, Mr. Amfoubalela states that he attended the hearing on May 10, 2018, and
recorded it for future reference even after the Association had expressed its disagreement and the
arbitrator had ordered him to stop. He indicates that Mr. Ayangma raised the issue of the arbitrator's
jurisdiction and the relevance of producing the doctoral dissertation, going against the Association
given its refusai to do so on the pretext that Mr. Ayangma did not have standing and that the
arbitrator was hearing only the Université and the Association.

[18] Mr. Amfoubalela submits that Mr. Ayangma was allowed to speak and to raise the issue of
jurisdiction based on an administrative suspension versus a disciplinary suspension. Having heard
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the Association, which objected to Mr. Ayangma being a party to the hearing, and their support of his
obligation to provide his doctoral dissertation, Mr. Ayangma contends that he could be heard as a
party since the Association was taking a position contrary to his own.

[19] As Mr. Ayangma submitted at the hearing of this application and as reported in Mr.
Amfoubalela's affidavit, Mr. Ayangma asserted that the arbitrator did not have jurisdiction to hear
grievances of an administrative nature and that uniess the relevance of producing his dissertation
was established, he was not going to produce it.

[20] Under the circumstances, counsel for the Association submitted to the arbitrator that he
could find Mr. Ayangma in contempt on the grounds of his refusai. The arbitrator decided otherwise,
opting instead to give Mr. Ayangma the option and opportunity to provide the requested document
within five days, failing which grievance three would be dismissed without further notice or additional
order. To date, Mr. Ayangma persists in his position that the arbitrator did not have jurisdiction and
the doctoral dissertation is irrelevant. He therefore has no intention of producing it.

[21] After this application was filed, the Université raised the issue as to whether Mr. Ayangma
had standing. The Association, which was not a party to Mr. Ayangma's original application, was
added as a party on consent of ail the parties in order to make known its position on and duty to Mr.
Ayangma.

Issue

[22] The only issue to be determined is whether Mr. Ayangma has the requisite standing to bring
the application for Judicial review.

Anaivsis and Disposition

[23] In an effort to identify and/or understand Mr. Ayangma's position, firstly, he wants his
grievances to proceed to arbitration, but submits that the arbitrator should start by establishing his
Jurisdiction because the law is clear that the arbitrator may not hear a grievance dealing with an
administrative rather than a disciplinary décision. Next, Mr. Ayangma argues that since the relevance
of submitting his doctoral dissertation had not been established, the arbitrator could not issue a
summons to witness and compel its production.

[24] Finally, as the Association has not acceded to his requests to demand or challenge the
arbitrator's jurisdiction, or acquiesced and supported Mr. Ayangma's daim that his doctoral
dissertation is irrelevant, the Association is acting contrary to his interests and therefore he should be
allowed to represent himself and to bring this application for judicial review.

[25] Mr. Ayangma wrongly adduces some of this Court's décisions to the effect that there is a
distinction to be made when it comes to challenging an administrative décision and a disciplinary
décision before an arbitrator. These décisions relate specifically to Systems such as the one that
applies to the public service or that the enabling statute expressiy sets out. That is not the case here.

' [26] Mr. Ayangma tries desperately to persuade the Court that the décisions in Tait v. Her
Majesty the Queen 2013 NBCA 71 (CanLII) and Migneault v. New Brunswick 2016 NBCA 52
(CanLII) are distinguishable in this case because the flagrant and contemptuous conduct of the
Association is suflïcient to give him standing to bring this application for judicial review. He submits
that the evidence contained in his own affidavit and in the affidavit of Mr. Amfoubalela enables him to
meet the exceptions laid out in the case law. Unfortunately, the Court cannot agree with such
contentions.
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0rnany all([27] Finally, there is no need for the Court to repeat the rfrany allégations of bad faith, manifest
abuse of authorlty, lack of professional ethics, breach of the général duty of honesty, reprisais,
refusai to afford him natural justice, and psychological harassment, not to mention the personal
attacks on the parties, their counsel arid the employées of the Université, since they are ail
unsubstantiated and do not warrant any considération by the Court save to take note of them for the
purpose of making its findings.

[28] The Université took a position similar to that of the Association on the dismissal of this
application for judicial review, leaving it to the Association to deal with the issue of Mr. Ayangma's
représentation in its grievance procédure.

[29] The collective agrèement governing labour relations between the Université and the
Association of which Mr. Ayangma is a part gives the Association alone the authority and standing to
bring an application for judicial review. The Association is the only party to arbitration proceedings
under the collective agreement and the Industhal Relations Act.

[30] Contrary to Mr. Ayangma's contention, the décisions in Migneault v. New Brunswick and Tait
V. Her Majesty the Queen (supra) both support the Association. Migneault, dealing with whether a
unionized employée can bring an application for judicial review, relies on Tait in upholding the ruie of
général application by which an employée lacks the requisite standing to bring an application for
judicial review and its rationale. Richard, J.A., now the Chief Justice of the Court of Appeal, citing
Robertson, J.A. in Tait, writes:

8.

[...]

While judicial review by the superior courts is an important principie, it cannot allow
employées to jeopardize this expectation of stability in labour relations in a
situation where there is union représentation. Allowing an employée to take action
against a décision made by his or her union, by applying for judicial review where
he or she believes that the arbitration award was unreasonable, would offend the
union's exclusive right of représentation and the législative intent regarding the
finality of the arbitration process, and would jeopardize the effectiveness and speed
of the arbitration process.

[...]

The law is clear. As a général ruIe, when a union unsuccessfully grieves the
discipline or discharge of a member of the bargaining unit, and the Union décidés
not to seek judicial review of the unfavourable arbitral award, the member will be
denied the requisite standing. This understanding of the law flows naturally from
the realization that the union and employer are the parties to the collective
agreement and that individual employées have no indépendant contractual status:

see George W. Adams, Canadian Labour Law, 2"*^ éd., looseleaf (Aurora, Ont.:
Canada Law Book, 1993), at 4.1660.

The law recognizes three exceptions to the ruIe. They are conveniently set out in
Yee V. Trent University, 2010 ONSC 3307, [2010] O.J. No. 2697 (QL):

However, the case law has identified three exceptional situations in which an
individual may have standing to pursue arbitration or judicial review: where the
collective agreement confers a right on the individual to pursue a matter to
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arbitration, where the union takes a position adverse in interest to the employée,
and where the union's représentation of the employée has been so déficient that the
employée shouid be given a right to pursue judiciai review {Re Hoogendoorn and
Greening Métal Products (1967), 1987 CanLil 20 (SCC), 65 D.L.R. (2d) 641 (S.C.C.);
Singh v. Laurentian University, [1991] OJ. No. 526 (Div. Ct.); Yashin v. National
Hockey League (2000), 2000 CanLil 22620 (ON SC), 192 D.L.R. (4th) 747 (Ont. S.C J )
at paras. 20-21). [para. 8] ' "

[31] As the Association submitted, none of these exceptions apply in this case. First, the
collective agreement does not confer a right on the employée to pursue a matter to arbitration and
labour relations between the Association and the Université are subject to the system set out in ss.
21 and 55 of the Industrial Relations Act, confirming that agent status is held exclusively by the
Association. Mr. Ayangma is not a party to the collective agreement but rather is bound by it.

[32] In terms of the position taken by the Association, the Association has never taken a position
contrary to Mr. Ayangma's interests, whatever he may say about it. In this case, Mr. Ayangma was
asking the Association to challenge the jurisdiction of the arbitrator, who had, by summons,
demanded that Mr. Ayangma produce his doctoral dissertation. In addition, Mr. Ayangma, as he has
aiways contended, disputed the reievance of providing that document.

[33] As can be seen from grievances 2 and 3, Mr. Ayangma challenged the loss of his doctoral
bonus on the ground that he refused to submit his doctoral dissertation to the Université. The
Université rightiy argued that the doctoral dissertation is a key element of several disputes with Mr
Ayangma.

[34] The Association reports in the affidavit supporting the dismissal of this application that it
proceeded in accordance with s. 55.01 of the Industrial Relations Act at the request of Mr. Ayangma,
who wanted to move quickly. Afler consulting, it was obvious that the doctoral dissertation was
clearly relevant to grievance 2. Mr. Ayangma having refused, the Université got a summons from the
arbitrator requiring the production of the dissertation.

[35] After that summons was issued, Mr. Ayangma indicated that he was going to attend the
hearing with a copy of his doctoral dissertation for the sole purpose of proving its existence, but
would not produce it for review before, during or after the hearing. His position was that the
dissertation was irrelevant to the pending grievances. He invoked copyright and argued that
[TRANSLATION] "no-one has the right to assess it after 20 years ...". Finally, he claimed that
[TRANSLATION] the doctoral dissertation is a personal document covered by copyright and
remains the property of the author...

[36] After checking with Mr. Ayangma that there was no problem with his doctoral dissertation,
specifically in terms of plagiarism or for any other reason that might justify the Association irî
objecting, the Président of the Association urged Mr. Ayangma to produce the document so that the
Association would be in a position to represent his interests in his grievances. Although Mr.
Ayangma gave assurances that his dissertation was authentic, he still objected and continues to
object to this day.

[37] At the hearing, the Association, unable to support a position as unreasonable as the one
taken by Mr. Ayangma due to his refusai to submit a copy of his dissertation, had to face the fact that
Mr. Ayangma was in contempt, having refused to cornpiy with a ciear direction from the arbitrator.

[38] Under the circumstances, the Université indicated that it was unable to continue defendinq
this grievance and sought to have it dismissed.

[39] The arbitrator was then in the position of making a décision that was meant to be a final
opportunity for Mr. Ayangma to produce his doctoral dissertation. The décision, although not lengthy.
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supports a finding by this Court that the arbitrator had decided on the merits and on the relevance of
providing the doctoral dissertation and gave Mr. Ayangma the next five days within which to compiy.
Faiiing that, the grievance would be dismissed without further deiay or order. At the risk of repeating
myself, Mr. Ayangma does not want to produce his doctoral dissertation.

[40] The Association has aiways been prepared to represent Mr. Ayangma's interests and has
aiways wanted his grievances to be heard on the merits with the relevant evidence before the
arbitrator.

[41] In terms of Mr. Ayangma's représentation by the Association and its légal représentative, it is
clear that the Association was trying to achieve the best possible outcomes for Mr. Ayangma as
expeditiousiy and inexpensively as possible, as it is entitled to do. There is no doubt that the
Association's représentation was fair and professional. It is important to remember that Mr.
Ayangma's interests are at stake here and not his desire to support unsubstantiated allégations of
impropriety such as the one relating to the arbitrator's jurisdiction, or to contend that the doctoral
dissertation is irrelevant by using scandalous language such as collusion between the Université, the
Association and even the Court.

[42] The circumstances of this case dictate that only the Association may act on behalf of Mr.
Ayangma with standing to bring the application for judicial review. Although the approach may differ,
the duty to represent an employée requires that the Association's représentation be impartial, honest
and prudent. There is no conflict of interest between the Association and Mr. Ayangma and the
disagreement is on an issue of Jurisdiction and evidentiary relevance. Mr. Ayangma's position is
untenable.

[43] Under the circumstances, the standard of review for the arbitrator's décision is
reasonableness. Reasonableness is concerned mostly with the existence of justification,
transparency and intelligibility within the decision-making process and with whether the décision falls
within a range of possible, acceptable outcomes which are defensible in respect of the facts and the
law (see Dunsmuir v. New Brunswick 2008 SCC 9 (CanLII)).

[44] Deference in this Court requires a respectfui attention to the reasons offered or which could
be offered in support of a décision. In this case, it is clear that the production of a copy of the
doctoral dissertation was undoubtediy relevant. Mr. Ayangma contended that the arbitrator did not
have to establish a defined or spécifie period within which to submit the document. The arbitrator
wanted to bring the grievance to a close and rightiy decided othenwise. Mr. Ayangma's obstinacy
further justifies bringing this proceeding to a définitive end.

[45] Mr. Ayangma's position that the arbitrator exceeded his jurisdiction by dealing with a
grievance challenging an administrative suspension with pay is incompréhensible. Mr. Ayangma
drafted the grievances himself. It would have been illogical for the Association to challenge the
arbitral nature of its own grievances before the arbitrator and worse still to question the arbitrator's
jurisdiction. The only two relevant issues for review were the décision to order the production of the
document and the measure to address the refusai to produce it.

[46] The test for production was whether [TRANSLATION] "the document was arguably relevant"
and whether the document in question was relevant to the issues. The conclusion that the doctoral
dissertation was relevant to determining whether Mr. Ayangma was entitled to a doctoral bonus is
obvious to everyone but Mr. Ayangma. The Court has nothing further to add.

[47] Mr. Ayangma was informed of the need to produce a copy of his doctoral dissertation as
discussed with the Association's représentative and the lawyers, was given adéquate time to comply
with these requests and was even served a summons by the arbitrator to produce it. He had the
opportunity to comply and it was reasonable to expect that he would cooperate and provide the
document related to his grievance.
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[48] Mr. Ayangma s reasons for not submitting the document were incohérent, and it is clear that
he did not want to comply with the request. His failure to cooperate leaves no doubt about his
intentions. The arbitrator's décision is reasonable.

[49] The application is dismissed with costs in the amount of $4,000.00, which the Université and
Association will share equally.

Décision rendered this 13th day of February 2019 at Moncton,
New Brunswick.

The Honourable Mr. Justice JEAN-PAUL OUELLETTE
Court of Queen's Bench of New Brunswick

Judicial District of Moncton
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LA COUR

L'appel est rejeté avec dépens de 3000
$.

Le Jugement de la Cour rendu par

LA JUGE LAVIGNE

1. Introduction

Les codes des droits de la personne interdisent aux employeurs de fairepreuve de discrimination en matière d'emploi pour des motifs de distinction illicite reconnus; ils ne les obligent
pas à employer la personne la plus qualifiée pour pourvoir un poste.

Le 6 Juillet 2015, M. Noël Ayangma porte plainte à la Commission des
droits de la personne du Nouveau-Brunswick (« Commission ») alléguant que l'Université de Moncton,
campus de Moncton, a fait preuve à son endroit de discrimination en matière d'emploi lorsqu'elle a accordé un
poste de professeur à M S.M. à la Faculté d'administration — un poste temporaire à temps plein d'un an
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attribué au printemps 2013 et ensuite un poste régulier à temps plein attribué au printemps 2014. M. Ayangma
est d'avis qu'il n'a pas été retenu pour pourvoir ces postes en raison de sa race (noire), son origine nationale
(Camerounaise), son lieu d'origine (Cameroun), sa couleur (noire), et son âge (59-60 ans).

S'appuyant sur le rapport détaillé d'une enquêteuse, la Commission rejette
la plainte. La Commission est d'avis qu'une partie de la plainte est tardive et ne présente pas de cause solide et
défendable pouvant justifier une prorogation du délai. Pour les allégations de faits survenus le ou après le 6
juillet 2014, la Commission rejette ces allégations jugeant que l'information fournie n'est pas suffisante pour
démontrer une cause solide et défendable de discrimination en matière d'emploi basée sur la race, l'origine
nationale, le lieu d'origine, la couleur ou l'âge. Puisque la plainte a été rejetée à l'étape préliminaire, elle n'a
pas été renvoyée pour être instruite par la Commission du travail et de l'emploi, comme le souhaite M.
Ayangma.

Ce dernier demande une révision judiciaire de la décision de la
Commission. Le juge saisi du contrôle judiciaire rejette la requête, concluant que la décision de la Commission
est raisonnable et que M. Ayangma a bénéficié de l'équité procédurale. 11 condamne M. Ayangma au paiement
de dépens de 10 000 $, plus les débours admissibles. M. Ayangma se pourvoit en appel, demandant à notre
Cour d'infirmer la décision du juge saisi de la requête et d'ordonner à la Commission de faire instruire la
plainte par la Commission du travail et de l'emploi. Pour les motifs exposés ci-dessous, je rejetterais l'appel.

II. Norme de contrôle

Siégeant en appel d'une décision d'un juge de la Cour du Banc de la Reine
qui a rejeté une demande de contrôle judiciaire, notre Cour doit déterminer si le juge a choisi la norme de
contrôle appropriée et s'il l'a appliquée correctement. Nous devons nous substituer au juge et nous concentrer

sur la décision de la Commission (voir Régie régionale de la santé A c. Lf Khider, 2019 NBCA 5
(CanLII), au par. 10, et Syndicat canadien de la fonction publique, Section locale 3515 c. Ville de Dieppe,
2019 NBCA 11 (CanLII), au par. 5).

C'est à bon droit que le juge saisi du contrôle judiciaire a adopté la norme de la décision
raisonnable pour contrôler la décision de la Commission. Le juge a également conclu que M. Ayangma avait
«été traité de manière plus qu'équitable par la Commission» (par. 39), appliquant donc la norme de la
décision correcte, comme il se doit, pour déterminer si l'équité procédurale a été respectée (voir Commission
des droits de la personne du Nouveau-Brunswick c. Province du Nouveau-Brunswick (Ministère du
développement social), 2010 NBCA 40 (CanLII), 360 R.N.-B. (2®) 283).

III. Questions à trancher

Pour trancher cet appel, je me pencherai sur la décision de la Commission
et sur la question des dépens accordés par le juge saisi du contrôle judiciaire. Les moyens d'appel peuvent être
ramenés à trois questions :
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(1 ) Y a-t-il eu manquement à l'équité procédurale?

(2) Était-il raisonnable pour la Commission de rejeter la plainte?

(3) Le juge saisi de la révision judiciaire a-t-il commis une erreur en accordant à l'Université des
dépens de 10 000 $?

IV. Le contexte

M. Ayangma est chargé de cours à la Faculté d'administration de
1 Université de Moncton, campus de Moncton, depuis 2010 et l'est encore au moment où la Commission mène
son enquête. Il donne habituellement deux charges de cours par semestre à la Faculté d'administration; pour les
sessions d automne 2013 et hiver 2014, il n'a obtenu qu'une charge de cours. En tant que chargé de cours, il
est membre d une unité de négociation, soit l'Unité II de l'Association des bibliothécaires, professeures et
professeurs de l'Université de Moncton (« ABPPUM »).

En juin 2013, à la suite de la démission d'un professeur de la Faculté
d administration, 1 Université retient les services de S.M. afin de pourvoir un poste de professeur en
management pour l'^née universitaire débutant le 1®^ juillet 2013. Sous la clause d'urgence, la convention
collective dé l'Unité I de l'ABPPUM — applicable aux professeurs réguliers et temporaires - permet
1 embauche d'un professeur de façon temporaire pour une année sans aimonce publique. Ce contrat d'un an n'a
pas été annoncé publiquement et n'a pas été offert à M. Ayangma.

En janvier 2014, l'Université affiche un poste de professeur(e) en gestion
des ressources humaines menant à la permanence. Comme formation, l'affichage indique ;

[...] Formation ; Les candidates et candidats à ce poste possèdent le doctorat en
administration des affaires, en relations industrielles ou dans une discipline connexe
avec spécialisation en ressources humaines, et font preuve d'excellentes qualités
pédagogiques de préférence dans un contexte universitaire. [...]

[C'est moi qui souligne.]

Dix candidats postulent pour l'emploi qui débute le l®*" juillet 2014, incluant
M. Ayangma et M S.M. Après évaluation des dossiers, l'Assemblée départementale écarte six candidats
incluant M. Ayangma, ayant conclu que ceux-ci n'avaient pas de spécialisation en gestion de ressources
humaines. Deux candidates sont écartées, car elles ne détiennent pas le statut de résidente permanente.
Finalement, deux candidates, incluant S.M., sont invitées en entrevue. Le poste est attribué à S.M.

^  ̂ M. Ayangma soutient qu'il était qualifié pour ces postes et que M™® S.M. ne
1 était pas ou 1 était moins, et qu'il n'a pas été retenu, car il est de race noire, originaire du Cameroun et qu'il
est dans la soixantaine, tandis que S.M. a été retenue, car elle est de race blanche, d'origine acadienne et
plus jeune.
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5] M. Ayangma avance que ce n'est qu'en mai 2015 qu'il a découvert les faits

importants sur lesquels repose sa plainte de discrimination. En mars 2015, il aurait découvert le profil
universitaire de M"*® S.M., et, en mai 2015, il aurait appris qu'une employée de l'Université avait tenu des
propos racistes. Le 12 mai 2015, M. Ayangma dépose un grief à rencontre de l'Université, alléguant la
discrimination raciale, l'abus d'autorité, l'intimidation, le manque d'éthique professionnelle, et la diffamation,
mais plus tard 1 ' ABPPUM retire le grief.

j.] M® Pamela Schiavoni, une employée de la Commission, a examiné la
plainte déposée par M. Ayangma. Le 22 décembre 2016, elle remet à la Commission un rapport de 66 pages
intitulé « Rapport sur la demande de prolongation du délai pour le dépôt d'une plainte et Rapport sommaire de
rejet », dans lequel elle résume les allégations de M. Ayangma comme suit ;

a. la prétendue discrimination dans le cadre du processus d'attribution des charges de
cours et dans le processus d'attribution d'un contrat temporaire à [S.M.] à l'automne
2013;

b. la prétendue discrimination dans le processus d'attribution d'un poste de professeur à
temps plein en GRH à l'hiver 2014, attribué à [S.M.]; et

c. la prétendue discrimination dans l'application des. méthodes de recrutement et
d'embauche pour laquelle le plaignant prétend que les professeurs noirs et âgés sont
exclus systématiquement:

i. en déclarant ou embauchant des candidats non qualifiés et de façon arbitraire,
soit parce qu'ils ou elles sont de race blanche. Jeunes ou encore acadiennes, ou
excluant les professeurs noirs qui appartiennent à un groupe désavantagé sous
prétexte qu'il y a déjà trop de professeurs noirs à la Faculté; et

ii. en excluant les candidatures des personnes plus âgées sous prétexte qu'à cause
de leur âge, elles n'avaient aucun potentiel ou intérêt pour la recherche.

[par. 14]

5] Puisque M. Ayangma a soumis une partie de sa plainte après l'expiration du
délai prescrit d'un an prévu par la Lo/sur/es droits de la personne, L.R.N.-B. 2011, ch. 171,ila
dû déposer une demande de prolongation du délai pour le dépôt d'une plainte relativement à certaines de ses
allégations.

j] M® Schiavoni a enquêté et analysé les allégations formulées par M.
Ayangma. En conclusion, elle recommande le rejet de la demande de prolongation du délai ainsi que le rejet de
la plainte dans son intégralité:

Il est recommandé que la Commission, conformément au paragraphe 19(2) de la Loi,
rejette la plainte contre l'intimée à cette étape des procédures pour les allégations
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relatives aux propos discriminatoires ayant eu lieu après le 6 juillet 2014 puisque
l'information fourme n'est pas suffisante pour démontrer une cause solide et défendable
basée sur la race, origine nationale, lieu d'origine, couleur et âge.

Pour les allégations ayant eu lieu avant le 6 juillet 2014, conformément au paragraphe 18
(2) de la Loi et à l'information contenue dans le présent rapport, il est recommandé à la
Commission de ne pas accorder la prolongation du délai pour le dépôt de la plainte
puisque le plaignant n'a pas satisfait l'ensemble des quatre (4) critères prévus à l'article
2 des Lignes directrices justifiant une prolongation dudit délai.

Finalement, il est recommandé que la Commission considère ce rapport, les observations
des parties en réponse à ce rapport et un avis juridique de la conseillère juridique de la
Commission pour déterminer si les circonstances justifient l'octroi d'une prolongation du
délai pour le dépôt d'une plainte, [par. 244-246]

Le rapport stipule que si les membres de la Commission acceptent les
recommandations, celles-ci et leur fondement deviennent leurs raisons à moins d'indication contraire. Il n'y a
aucune indication contraire au dossier. Il est maintenant établi en droit que les commissions des droits de la
persoime peuvent s'appuyer sur le dossier de l'enquête et sur toute recommandation présentée par l'enquêteur
lorsqu'elles décident si une plainte devrait être rejetée. Dans les cas où la commission fait siennes les
recommandations d'un enquêteur, le rapport de l'enquêteur est réputé constituer les motifs de la commission :
vo\r Sketchley c. Canada (Procureur général), 2005 CAP 404 (CanLII), [2005] A.C.F. n° 2056 (QL), au
par. 37; et Smith c. Province du Nouveau-Brunswick (Ministère de la Sécurité publique) et Commission des
droits de la personne du Nouveau-Brunswick, 2012 NBCA 41 (CanLII), 397 R.N.-B. (2d) 1, au par. 14.

Suite à la réception du rapport, les deux parties font parvenir une réponse à
la Commission et en plus, M. Ayangma lui fait parvenir une réplique. Le tout est considéré par les membres de
la Commission lors d'une réunion le 28 avril 2017, et en date du 2 mai 2017 la Commission informe M.
Ayangma qu'elle avait accepté les recommandations contenues dans le rapport et avait fermé le dossier.

V. Analvse

F a-t-il eu manquement à l'équité procédurale?

Dans son avis de requête, parmi les motifs à discuter, M. Ayangma allègue
un manquement aux principes de justice naturelle de la part de la Commission, mais aucun détail n'est donné
pour appuyer ce moyen, à savoir qu'est-ce que la Commission a fait ou a omis de faire. L'avis d'appel ne fait
pas mention d'un tel manquement et n'allègue pas que le juge saisi du contrôle judiciaire aurait commis une
erreur en concluant que l'équité procédurale a été respectée. M. Ayangma n'argue pas que la Commission a
manqué aux exigences de l'équité procédurale en menant une enquête fondamentalement défectueuse, en
omettant d'examiner une preuve importante ou autrement (voir l'arrêt Sketchley c. Canada (Procureur
général)). Il s'oppose principalement à ce que l'enquête preime fin à cette étape; il veut que la Commission
fasse passer l'enquête à l'étape suivante, afin de faire instruire la plainte par la Commission de travail et de
l'emploi.
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)] M. Ayangma n'a avancé aucun argument qui tend à établir une erreur

judiciaire concernant un manquement à l'équité procédurale, et encore moins avancé un argument convaincant
sur le point.

[] La plainte a fait l'objet d'une enquête quant à toutes les allégations

soulevées par M. Ayangma. À mon avis, le dossier préparé par M® Schiavoni pour la Commission révèle
qu'elle a mené une enquête rigoureuse et objective, qui ne contient pas d'importantes lacunes au niveau de
l'équité procédurale. M. Ayangma a pu présenter sa position pleinement et équitablement.

>] Le juge saisi du contrôle judiciaire a conclu que le requérant avait eu droit à
l'équité procédurale et je suis du même avis.

B. Était-il raisonnable pour la Commission de rejeter la plainte?

5] La Loi sur les droits de la personne est au centre de cette affaire.
Toute référence à cette Loi renvoie aux dispositions telles qu'elles existaient au moment opportun. La Loi a
subi quelques modifications depuis.

1] Les dispositions pertinentes de la Loi étaient ainsi rédigées :

Discrimination in employment Discrimination

d'emploi
en matière

4(1) No employer, employers'
organization or other person
acting on behalf of an employer
shall, because of race, colour,
religion, national origin, ancestry,
place of origin, âge, physical
disabilily, mental disability,
marital status, sexual orientation,
sex, social condition or political
belief or activity.

4(1) Aucun employeur, aucune
organisation patronale ni aucune
autre personne agissant pour le
compte d'un employeur ne peut,
pour des raisons de race, de
couleur, de croyance, d'origine
nationale, d'ascendance, de lieu
d'origine, d'âge, d'incapacité
physique, d'incapacité mentale,
d'état matrimonial, d'orientation
sexuelle, de sexe, de condition
sociale ou de convictions ou

activités politiques, selon le cas :

a) soit refuser d'employer ou
de continuer d'employer une
personne;
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(a) refuse to employ or
continue to employ any
person, or

(b) discriminate against any
person in respect of
employment or any terra or
condition of employment.
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b) soit faire preuve de
discrimination envers une

personne en matière d'emploi
ou quant aux modalités ou aux
conditions d'emploi.

Plaintes

Complaints

17 A person claiming to be
aggrieved because of an alleged
violation of this Aci may make a
complaint in writing to the
Commission in a form prescribed
by the Commission.

17 Toute personne qui se prétend
lésée par suite d'une violation
alléguée de la présente loi peut
présenter une plainte par écrit à la
Commission selon la formule

prescrite par celle-ci.

Délai pour déposer une plainte

Time limit for making
complaint

18(1) Subject to subsection (2), a
complaint shall be filed within
one year afler the alleged
violation of the Act.

18(2) The Commission may
extend the time for the filing of a
complaint if, in the opinion of the
Commission, the circumstances
warrant it.

18(1) Sous réserve du
paragraphe (2), chaque plainte est
déposée dans l'année qui suit la
violation alléguée de la présente
loi.

18(2) La Commission peut,
lorsqu'elle est d'avis que les
circonstances le commandent,
prolonger le délai pour le dépôt
d'une plainte.

Procédure relative aux plaintes

Complaint procédure
19(2) Si la Commission juge
qu'une plainte est non fondée.
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16
elle peut la rejeter à toute étape
de la procédure.

19(2) If the Commission is of the
opinion that a complaint is
without merit, the Commission
may dismiss the complaint at any
stage of the proceedings.

5] La conclusion du juge saisi du contrôle judiciaire quant au caractère
raisonnable de la décision se trouve au paragraphe suivant :

Plus précisément, après avoir examiné les faits tels qu'ils sont énoncés dans le dossier de
la requête, notre Cour n'a eu aucune difficulté à conclure que toutes les interprétations,
recommandations, conclusions et décisions qui y figurent et qui sont contestées par M.
Ayangma, celuici étant d'avis qu'elles ne sauraient être considérées raisonnables,
s'inscrivent au contraire dans ce que la Cour estime être un éventail de décisions et
d'issues raisonnables, lorsqu'elles sont examinées à la lumière du droit administratif
canadien, [par. 33]

1. Allégations d'actes avant eu lieu le ou après le 6 juillet 2014.

5] La Commission a conclu que l'information fournie n'était pas suffisante
pour démontrer une cause solide et défendable basée sur la race, l'origine nationale, le lieu d'origine, la
couleur ou l'âge en matière d'emploi : des motifs illicites reconnus par laZo/ (par. 4(1)).

7] La plainte de M. Ayangma est expliquée en grande partie par le fait qu'il est
d'avis qu'une professeure et Directrice du Département d'administration de la Faculté d'administration,
également de race noire, aurait dit, en avril 2015, qu'il y avait déià trop de professeurs noirs à la Faculté. M.
Ayangma n'a pas entendu ces propos, mais c'est à partir de cette appréciation des faits que M. Ayangma a

remis en question le fait que M™® S.M., plutôt que lui, avait été retenue pour pourvoir aux différents postes.
Cette allégation a été enquêtée. 11 n'y a aucune preuve que ces propos ont été prononcés, et ils ont été niés par
la personne concernée.

?] 11 y a également eu une allégation de discrimination provenant d'un autre
professeur de race noire concemant des propos racistes qu'auraient été avancés par une professeure de race
blanche. 11 est allégué que cette dernière aurait dit qu'il y avait déjà trop d'étudiants étrangers et surtout de race
noire à la Faculté. Très peu d'information a été soumise concemant l'auteure de ces propos ou les
circonstances entourant ces propos. Le dossier ne contient aucune information concemant le nom ou le poste
de l'auteure, ni à savoir quand les propos ont été tenus, ou comment ces commentaires auraient pu être
discriminatoires envers M. Ayangma.

j] Ces allégations de faits sont alléguées avoir eu lieu le ou après le 6 juillet
2014; toutefois, l'enquêteuse devait également en tenir compte pour traiter de la demande de prolongation du
délai concemant les allégations d'actes survenus avant le 6 juillet 2014.
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L'enquêteuse a conclu que ces allégations étaient non fondées. II s'agissait
d'une conclusion raisonnable selon l'information au dossier. Ayant écarté ces allégations de propos racistes, il
ne restait plus grand-chose au dossier, sauf les différences évidentes entre M. Ayangma et M™® S.M. : le
premier étant de race noire et plus âgé, et la deuxième étant de race blanche et plus jeune. La Commission a
conclu que ceci n'était pas suffisant pour démontrer qu'il existait une cause défendable de discrimination
fondée sur un motif illicite.

2. Allégations d'actes ayant eu lieu avant le 6 luillet 2014 et demande de prolongation du délai

La Commission a conclu que M. Ayangma n'avait pas déposé sa plainte
dans le délai prévu et a refusé de lui accorder une prolongation du délai.

'] La Commission statue sur toute plainte dont elle est saisie, à moins qu'elle
estime la plainte irrecevable parce que celle-ci a été déposée après l'expiration d'un délai d'un an de la
violation alléguée; toutefois, la Commission peut prolonger ce délai lorsqu'elle «est d'avis que les
circonstances le commandent » (arts. 17 à 19 de la Loi).

Pour appliquer le par. 18(2), la Commission a établi une Ligne directrice sur
la prolongation du délai pour le dépôt d'une plainte (« Ligne directrice »), avec des critères définis. Selon le
par. 2.0 de la Ligne directrice, intitulé « Justification de l'exercice du pouvoir discrétionnaire conféré à la
Commission par le par. 18(2) », une prolongation est réputée justifiée lorsque l'ensemble des quatre (4) critères
suivants sont satisfaits;

a) there is a strong arguable case,
both in fact and law;

a) s'il existe une cause solide et
défendable tant en fait qu'en
droit;

b) there is evidence of a
substantial loss or damage to the
complainant and a clearly
identifiable remedy;

b) s'il y a des éléments de preuve
qui démontrent que le plaignant a
subi des pertes ou des dommages
importants et qu'il existé une
mesure corrective clairement

identifiable;

c) the complainant had a bona
fide reason, as determined by the
Commission, for not filing the
complaint within the one year
time limit; and

c) si le plaignant a, de l'avis de la
Commission, des raisons
légitimes pour ne pas avoir
déposé la plainte dans le délai
imparti d'un an;

d) si l'intimé ne souffre pas de
préjudice excessif à cause de la
prolongation.
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d) the respondent will not be
unduly prejudiced by the
extension.

28

1] La Commission a considéré les allégations d'actes ayant eu lieu avant le 6
juillet 2014 comme étant hors délai puisque la plainte n'a été déposée que le 6 juillet 2015. M. Ayangma
conteste cette décision et conteste le refus de la Commission de lui accorder une prolongation du délai.

5] Selon M. Ayangma, la Commission a commis une erreur en ne traitant pas
la question de la règle du moment où le préjudice aurait dû être découvert. Ce principe prévoit qu' « une cause
d'action prend naissance, aux fins de la prescription, lorsque les faits importants sur lesquels repose cette-cause
d'action ont été découverts par le demandeur ou auraient dû l'être s'il avait fait preuve de diligence
raisonnable » : Central Trust Co. c. Rafuse, 1986 CanLII 29 (SCC), [1986] 2 R.C.S. 147, [1986] A.C.S.

n° 52 (QL), p. 224. Il est communément reconnu que le principe du moment où le préjudice aurait dû être
découvert est un outil d'interprétation des lois sur la prescription : Dupuis c. City of Moncton, 2005 NBCA

47 (CanLII); 284 R.N.-B. (2®) 97, au par. 30.

5] L'Université soutient que l'article 18 de la Loi ainsi que la Ligne directrice
établie par la Commission pour appliquer l'article 18 sont plus exigeants et écartent la règle du moment où le
préjudice aurait dû être découvert.

7] La décision de la Commission quant au moment où le délai visé par l'article
18 de la Loi commence à courir ainsi que l'exercice du pouvoir discrétionnaire de la Commission de proroger
le délai prescrit sont assujetties à la norme de la décision raisonnable : Khanna c. Canada (Procureur général),
2008 CF 576 (CanLII), [2008] AiC.F. n° 733 (QL).

5] Les commissions des droits de la personne ont droit à la déférence
lorsqu'elles interprètent et appliquent leur loi constitutive : Canada (Commission canadienne des droits de la
personne) c. Canada (Procureur général), 2018 CSC 31 (CanLII), [2018] A.C.S. n° 31 (QL), aux par. 27 et
29. La Cour suprême a également déclaré dans l'arrêt Prassad c. Canada (Ministre de l'Emploi et de
l'Immigration), 1989 CanLII 131 (SCC), [1989] 1 R.C.S. 560, [1989] A.C.S. n° 25 (QL), qu'en règle
générale, les tribunaux administratifs sont considérés maîtres chez eux et que les tribimaux judiciaires doivent
fkire preuve de retenue envers eux lorsque ces derniers fixent leur propre procédure (par. 16). Voir également
O'Connell, en sa qualité de registraire des véhicules à moteur de la province du Noirveau-Brunswick c.

Maxwell, 2016 NBCA 37 (CanLII), 451 R.N.-B. (2®) 283, au par. 45.11 s'ensuit que la Commission n'était pas
obligée d'appliquer le principe du moment où le préjudice aurait dû être découvert. Elle pouvait s'en tenir à sa
Loi et sa Ligne directrice.

)] Toutefois, en analysant le critère 2c) de la Ligne directrice, l'enquêteuse a
conclu que M. Ayangma avait des raisons légitimes pour ne pas avoir déposé la plainte concernant l'attribution
du poste régulier dans le délai imparti. Il s'agissait d'un des quatre critères que M. Ayangma devait satisfaire.
L'enquêteuse a analysé chaque critère. Elle a conclu que les critères b), c), et d) ont été satisfaits pour le poste
régulier et les critères b) et d) pour le poste temporaire. M. Ayangma devait satisfaire aux quatre critères. En
termes simples, il n'a pas fourni les informations lui permettant de satisfaire au critère énoncé au par. 2(a) de la
Ligne directrice. Le test crucial qui n'a pas été satisfait est le critère qui exige l'existence d'une cause solide et
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Mdéfendable; il s'agit d'un critère déterminant et conséquemment l'enquêteuse a recommandé à la Commission
de ne pas accorder une prolongation du délai.

)] La Loi n'oblige pas l'Université à retenir la persoime la plus qualifiée pour
pourvoir un poste. Elle est en droit de choisir la personne qui, selon elle, répond le mieux aux besoins de
l'institution, pourvu que le processus et les choix ne soient pas en violation des droits de la persoime.

1] Dans le procès-verbal de l'Assemblée départementale qui a fait l'évaluation
des dossiers des dix candidats, on peut y lire qu'elle a écarté six candidats incluant M. Ayangma, ayant conclu
que ceux-ci n'avaient pas de spécialisation en gestion de ressources humaines. M. Ayangma soutient que
l'Assemblée départementale a mal apprécié son dossier; il fait valoir que puisqu'il détient un doctorat en
administration des affaires, il a une spécialisation en gestion de ressources humaines. La Loi n'a pas été
adoptée dans le but de fournir aux employés potentiels une tribune pour faire entendre leurs griefs de travail.
La Commission doit s'assurer qu'il y a une cause défendable de discrimination avant de renvoyer une plainte à
la prochaine étape.

-] La décision de la Commission de rejeter la plainte de M. Ayangma visant
les allégations ayant eu lieu avant le 6 juillet 2014 pour cause de retard, aux termes de l'article 18 de la Loi,
n'était pas déraisonnable. La Commission a reconnu qu'elle avait le pouvoir discrétionnaire d'examiner une
plainte déposée après le délai prévu d'un an et le rapport fait état que les critères ont été passés en revue pour
déterminer s'il était justifié de le faire. Elle a jugé qu'il n'était pas justifié dans ce dossier de s'écarter de la
règle d'un an établi dans la Loi. La décision de la Commission de souscrire à la recommandation formulée dans
le rapport appartient aux issues possibles et acceptables pouvant se justifier au regard des faits pertinents et du
droit.

3. Rejet de la plainte

1] Il faut faire preuve de retenue envers la décision de la Commission de
renvoyer ou non la plainte à la Commission du travail et de l'emploi.

I] La Commission peut rejeter une plainte à toute étape de la procédure si elle ,
la juge non fondée (par. 19(2)). La Loi confère à la Commission le mandat d'examiner la plainte au préalable et
de décider si la poursuite de l'enquête est justifiée. L'emploi du terme « peut », au par. 19(2) de la Loi est une
indication clé que la nature du pouvoir décisionnel est discrétionnaire. Il est clair qu'il s'agit à cette étape de
triage, d'un pouvoir discrétionnaire de soit rejeter la plainte ou de la faire passer à la prochaine étape, et qu'il
faut faire preuve de retenue envers la décision de la Commission (voir Halifax (Régional Municipality) c.
Nouvelle-Écosse (Human Rights Commission), 2012 CSC 10 (CanLII), [2012] 1 R.C.S. 364, au par. 21;
Commission des droits de la personne du Nouveau-Brunswick (Ministère du développement social), au par. 6;
Dupuis c. Canada (Procureur général), 2016 CF 1137 (CanLII), [2016] A.C.F. n° 1109, au par. 34; et

McDougal c. NovaScotia (Human Rights Commission), 2016 NSSC 118 (CanLII), [2016] N.S.J. n° 167,
au par. 31 et 45).

Les questions soumises à la Commission relevaient de son expertise.
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Schiavoni a tiré deux conclusions cruciales. Pour les actes survenus le

ou après le 6 juillet 2014, elle a conclu que l'information au dossier n'était « pas suffisante pour démontrer une
cause solide et défendable basée sur la race, origine nationale, lieu d'origine, couleur et âge » (par. 244 du
rapport). Pour les actes survenus avant le 6 juillet 2014, elle a conclu que M. Ayangma n'avait « pas satisfait à
[la] première partie du test » (par. 176 du rapport), c'est-à-dire au critère de l'existence « [d'june cause solide
et défendable tant en fait qu'en droit »; un des quatre critères prévus au par. 2.0 de la Ligne directrice. Ces
deux conclusions ont abouti à la conclusion que la plainte devait être rejetée.

7] Le juge d'appel Robertson, dans l'affaire Commission des droits de la
personne du Notcveau-Brunswick c. Province du Nouveau Brunswick (Ministère du développement social),
nous enseigne qu'il faut faire preuve de retenue envers la décision de la Commission à cette étape
préliminaire :

[...] la norme de contrôle applicable est celle de la « raisonnabilité ». Dans le
contexte de [TRADUCTION] « décisions destinées à filtrer les cas », cela se traduit
par un critère préliminaire selon lequel la cour de révision doit avoir la conviction que
les motifs ou le dossier qui sous-tendent la recommandation ou la décision sont
raisonnablement fondés sur le plan du droit et des faits pour que la plainte de
discrimination passe à l'étape décisionnelle. Bref, les motifs officiels ou le dossier
doivent faire état d'une cause défendable. Corrélativement, une conclusion de
discrimination à première vue n'est pas nécessaire, [par. 6]

La Commission ne doit pas se soustraire à son obligation de déterminer s'il
existe une cause défendable de discrimination; c'est seulement après avoir fait cette détermination préliminaire
que la Commission peut décider de faire instruire la plainte de discrimination par la Commission du travail et
de l'emploi. Le rapport fournit des motifs soigneusement rédigés où l'enquêteuse a expliqué les raisons pour
lesquelles M. Ayangma n'avait pas réussi à établir l'existence d'une cause défendable. La Commission a
conclu que la présente affaire ne faisait pas état d'une cause défendable de discrimination au sens de l'art. 4 de
la Loi.

7] Essentiellement, M. Ayangma demande à cette Cour de soupeser et
d'apprécier à nouveau la preuve prise en compte par la Commission et de conclure que cette dernière doit faire
instruire la plainte par la Commission du travail et de l'emploi, tout comme il Ta fait en première instance; ce
qui n'est manifestement pas le rôle du juge saisi du contrôle judiciaire ni celui de la Cour d'appel.

)] Je suis d'avis que le juge saisi de la requête a bien cerné la norme de
contrôle et qu'il Ta appliquée correctement. La décision de la Commission est conforme à la norme de
raisonnabilité puisqu'elle est transparente, intelligible, justifiée et elle se situe dans la fourchette des résultats
probables (yo\r Dunsmuir c. Nouveau-Brunswick, 2008 CSC 9 (CanLII), [2008] 1 R.C.S. 190, au par. 47).
La cour de révision ne peut y substituer l'issue qui serait à son avis préférable et il n'est pas « dans les
attributions de la cour de révision de soupeser à nouveau les éléments de preuve » pris en compte par le
décideur (voir Canada (Citoyenneté et Immigration) c. Khosa, 2009 CSC 12 (CanLII), [2009] 1 R.C.S.
339, aux par. 59 et 61; et également O'Connell, en sa qualité de registraire des véhicules à moteur de la
province du Nouveau-Brunswick c. Maxwell, au par. 44).
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1] Comme nous le rappelait récemment la Cour suprême du Canada, dans
l'arrêt Canada (Commission canadienne des droits de la personne) c. Canada (Procureur général), sous la
plume du juge Gascon, « Fondamentalement, la norme de la raisoimabilité reconnaît qu'il peut légitimement y
avoir de multiples issues possibles, même lorsque celles-ci ne correspondent pas à la solution optimale que la
cour de révision aurait elle-même retenue » (par. 55).

Dans VzxtèX Attaran c. Canada (Procureur général), 2015 CAP 37

(CanLII), [2015] A.C.F. n° 100 (QL), la Cour d'appel fédérale a expliqué que si les conclusions de fait de la
Commission sont raisonnables « la question est alors de savoir si la décision de rejeter la plainte [est]
raisoimable, en ayant à l'esprit que la décision a clos l'affaire, ce qui pourrait rendre plus restreint l'éventail
des issues possibles acceptables » (par. 14). J'estime que la décision est conforme à la norme de la décision
raisonnable; en l'espèce, le rejet de la plainte était une conclusion raisonnable à tirer, même s'il s'agit d'une
décision définitive qui empêche de poursuivre l'enquête ou l'examen de la plainte en vertu de la ioz.

5] La décision de la Commission de rejeter la plainte de M. Ayangma
appartient aux issues possibles acceptables pouvant se justifier au regard des faits et du droit. Je conviens avec
le juge saisi du contrôle judiciaire que la décision de la Commission de rejeter la plainte doit être confirmée.

C. Le juge saisi de la révision judiciaire a-t-il commis une erreur en accordant à l'Université des dépens
de 10 000 $?

Puisque l'attribution des dépens relève du pouvoir discrétionnaire du juge,
la jurisprudence de notre Cour démontre qu'il y a lieu de faire preuve de déférence envers les ordonnances de
cette nature. La latitude dont jouit le juge d'un tribunal de première instance dans l'exercice de ce pouvoir
discrétionnaire s'accompagne de certaines restrictions; toutefois, un tribunal d'appel n'interviendra pas à moins
qu'il ne soit établi que le juge a commis une erreur de principe ou fixé des dépens trop élevés ou

manifestement erronés {voir Douthwright c. Duffy, 2017 NBCA 60 (CanLII), [2017] A.N.-B. n° 308 (QL),
au par. 10; Béliveau c. Tqwn ofSackville, 2017 NBCA 25 (CanLII), [2017] A.N.-B. n° 133 (QL), aux par.
29 et 30).

5] En l'espèce, le juge a accordé des dépens de 10 000 $. À première vue,
ceux-ci peuvent sembler plutôt élevés. Dans la majorité des cas, l'audience d'une requête en révision judiciaire
dure une demi-journée ou moins et les dépens accordés se situent entre 2 500 $ à 5 000 $. En l'espèce, la
requête a nécessité trois jours. Le dossier de la requête est volumineux; on y retrouve près de 1 500 pages.

5] C'est sans doute ce que le juge avait en tête lorsqu'il a fait les commentaires
suivants :

Même si, dans les présents motifs, notre Cour n'a pas jugé nécessaire de reproduire ou
de citer des dizaines de pages de jurisprudence, elle ne peut faire abstraction du fait que
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l'intimée et son avocat ont dû manifestement consacrer beaucoup de temps, d'effort et
d'énergie pour tenter de réfuter les multiples observations et arguments présentés par M.
Ayangma et, ce faisant, l'intimée a sûrement engagé des dépenses considérables.

Non seulement les dépens doivent-ils suivre l'issue de l'affaire, mais ils doivent aussi,
dans la mesure où cela est raisonnable, prendre en considération ce que la partie ayant
obtenu gain de cause a dû subir pour défendre ses intérêts.

[par. 42-43]

7] Dans ce dossier, c'est le juge de première instance qui est le mieux placé
pour évaluer les questions qui ont rapport aux dépens reliés à la révision Judiciaire. Il a rendu une ordonnance
discrétionnaire que je ne peux qualifier de manifestement erronée. Compte tenu de la norme de contrôle
applicable, il n'y a pas lieu de modifier les dépens.

VI. Dispositif

?] Cet appel ne soulève aucun motif justifiant l'intervention de cette Cour. Je
rejetterais l'appel avec dépens que je fixerais à 3 000 $.

English version of the judgment of the Court rendered by

LAVIGNE. J.A.

Introduction

Human rights codes and législation prohibit employers from discriminating
against persons in matters of employment on the basis of recognized prohibited grounds of discrimination; they
do not require employers to hire the best qualified person to fill a position.

I  On July 6, 2015, Mr. Noël Ayangma filed a complaint with the
New Brunswick Human Rights Commission (the "Commission") alleging that the Université de Moncton
(Moncton Campus) ("l'Université") discriminated against him in a matter of employment when it awarded a
position of professor to Ms. S.M. at the Faculty of Business Administration - a fiill-time temporary position of
one year awarded in the spring of 2013, followed by a regular full-time position, in the spring of 2014.
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According to Mr. Ayangma, he was not hired for these positions by reason of his race (black), his national
origin (Cameroonian), his place of origin (Cameroon), the colour of his skin (black), and his âge (59 to 60
years old).

Relying on the detailed report of a person designated to inquire into the
complaint, the Commission dismissed it. The Commission was of the view that part of the complaint had not
been submitted within the statutoiy time limit and that there was no strong arguable case for granting an
extension. As for the allégations of fact regarding incidents occurring on or after July 6, 2014, thé Commission
determined that the information provided was insufficient to show a strong arguable case of discrimination in
employment on the basis of race, national origin, place of origin, colour or âge, and therefore it rejected those
allégations. Given that the complaint was dismissed at the preliminary stage, it was not referred for a hearing
by the Labour and Employment Board, as Mr. Ayangma wanted.

As a resuit, Mr. Ayangma made an application for judicial review of the
Commission's décision. The reviewing judge dismissed the application, and concluded that the Commission's
décision was reasonable and there had been no breach of the duty of procédural faimess owed to Mr.
Ayangma. Mr. Ayangma was ordered to pay costs in the amount of $10,000, plus allowable disbursements.
Mr. Ayangma launched an appeal requesting that this Court reverse the reviewing judge's décision and order
the Commission to refer the complaint to the Labour and Employment Board for a hearing. For the reasons
below, I would dismiss the appeal.

II. Standard of review

On an appeal from a décision of a Justice of the Court of Queen's Bench
dismissing an application for judicial review, our Court must déterminé if the reviewing judge identified the
appropriate standard of review and applied it correctly. We must put ourselves in his or her shoes and focus on
the Commission's décision (see Régional Health Authority A v. Dr. Khider, 2019 NBCA 5 (CanLII), at
para. 10, and Canadian Union of Public Employées, Local 3515 v. Dieppe (City), 2019 NBCA 11
(CanLII), at para. 5).

The reviewing judge was justified in applying the standard of
reasonableness when considering the Commission's décision. He also concluded that Mr. Ayangma
[TRANSLATION] "was treated by the Commission in a manner that was more than fair" (para. 39), thereby
applying the correctness standard, as he should, to détermine whether or not there was a breach of procédural
faimess (see New Brunswick Human Rights Commission v. Province ofNew Brunswick (Department of Social
Development), 2010 NBCA 40 (CanLII), 360 N.B.R. (2d) 283).

III. Issues

This appeal revolves around an examination of the Commission's décision
and of the costs that were awarded by the reviewing judge. The grounds of appeal can be summarized in the
following three questions;

a. Was there a breach of procédural faimess?
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b. Was it reasonable for the Commission to dismiss the complaint?

c. Did the reviewing judge err in awarding costs of $10,000 to l'Université?

IV. Context

Mr. Ayangma had been a lecturer at the Faculty of Business
Administration on the Moncton Campus of l'Université de Moncton since 2010 and he still held that position
when the Commission inquired into his complaint. He usually taught two courses per semester at the Faculty,
but in the Fall Session of 2013 and the Winter Session of 2014, he was only retained for one course. As a
lecturer, he is a member of the bargaining unit, that is Unit II of the Association des bibliothécaires, des
professeures et professeurs de l'Université de Moncton ("ABPPUM").

In June 2013, following the résignation of a professor at the Faculty of
Business Administration, l'Université hired Ms. S.M. to fill a professor of management position for the
académie year starting on July 1, 2013. There is a provision under the collective agreement for Unit I of the
ABPPUM - which covers ail regular and temporary professors - that provides for the hiring under urgent
circumstances of a professor on a temporary basis for one year without having to publicly advertise the vacant
position. This one-year contract was not publicly announced nor was it offered to Mr. Ayangma.

)] In January 2014, l'Université posted a vacancy for a professor of human
resources management leading to a permanent position. The job posting indicated the following educational
requirements:

[TRANSLATION]
[...] Education: Applicants for this position are required to hold a doctoral degree in
business administration, in industrial relations or in a related fîeld specializing in human
resources. and demonstrate excellent teaching skills, preferably in a university setting.
[...]

[Underlining is mine.]

[] There were ten applicants for the job which was set to begin on July 1,
2014, including Mr. Ayangma and Ms. S.M. The departmental assembly conducted an évaluation of the
applications and eliminated six applicants, including Mr. Ayangma, after coiicluding that the six did not
possess the required specialization in human resources management Two more applicants were eliminated
because they did not hold permanent résident status. In the end, two applicants, including Ms. S.M., were
called for an interview. The position was awarded to Ms. S.M.

i] Mr. Ayangma maintains that he was qualified for those positions and Ms.
S.M. was not qualified or was less qualified than him, and that the position was not offered to him by reason of
the fact he is black, a native of Cameroon and in his sixties, while Ms. S.M. was retained because she is white,
of Acadian origin and younger.
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Mr. Ayangma states that he only discovered, in May 2015,'the material facts
leading to his discrimination complaint. According to Mr. Ayangma, in March2015, he discovered the
académie profile of Ms. S.M., and in May 2015, he leamed that a university employée had made racist
comments. On May 12, 2015, Mr. Ayangma filed a grievance against l'Université alleging racial
discrimination, abuse of authority, intimidation, lack of professional ethics and libel, but at a later date the
ABPPUM withdrew the grievance.

_  Ms. Pamela Schiavoni, légal counsel and an employée of the Commission,
inquired into the complaint filed by Mr. Ayangma. On December 22, 2016, she submitted a 66-page report to
the Commission entitled Rapport sur la demande de prolongation du délai pour le dépôt d'une plainte et
Rapport sommùire de rejef [TRANSLATION: Report on the request for an extension of the deadline for filing
a complaint and summary report of dismissal]. In her report, she summarizes Mr. Ayangma's allégations as
follows:

[TRANSLATION]

[••■]
a. the alleged discrimination in the process of awarding courses and a temporary
contract to [S.M.] in the fall of 2013;

b. the alleged discrimination in the process of awarding a full-time position of
professor of human resources management to [S.M.] in the winter of 2014; and

c. the alleged discrimination in the application of recruiting and hiring methods where
professors who are black and older are systematically excluded, according to the
complainant:

i. by declaring [eligible] or arbitrarily hiring unqualified candidates, either because
they are white, young or of Acadian origin, or by excluding professors who are
black and who belong to an underprivileged group, under the pretext that the
Faculty already has too many black professors; and

ii. by excluding the applications of persons who are older, under the pretext that,
by reason of their âge, they have no interest or no potential for doing research.

[para. 14]

Given that Mr. Ayangma submitted part of his complaint after the expiiy of
the one-year time limit provided for under the Human Rights Act, S.N.B. 2011, c. 171, he was required to file a
request for an extension of the deadline to file a complaint regarding some of his allégations.

Ms. Schiavoni inquired into and examined the allégations raised by
Mr. Ayangma. In the conclusion of her report, she recommended the refusai of the deadline extension and the
dismissal of the complaint in its entirety:

[TRANSLATION]
Pursuant to subsection 19(2) of the Act, it is recommended that the Commission dismiss
the complaint made against the respondent at this stage of the proceedings regarding the
allégations of discriminatory comments made after July 6, 2014, in view of the fact that
the information provided is insufficient to establish a strong arguable case based on race,
national origin, place of origin, colour and âge.
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Regarding the allégations made before July 6, 2014, it is recommended, pursuant to
subsection 18(2) of the Act and in view of die infonnation contained in this report, that
the Commission not extend the deadline for filing the complaint given that the
complainant has failed to meet ail four (4) criteria set out in section 2 of the Guideline as
warranting an extension of time.

Finally, it is recommended that the Commission take into account this report, the
submissions of the parties in response to the report and the légal advice of the
Commission's légal counsel in order to décidé if the circumstances warrant an extension
of the time limit for filing a complaint. [paras. 244-246]

7] The report states that if the members of the Commission adopt the
recommendations, these then become, along with the basis for making them, the Commission's reasons for
décision, unless otherwise indicated. There is no indication otherwise in the file. It is now settled law that
human rights commissions may rely on the record of inquiiy and on any recommendation made by the person
designated to inquire into the complaint when deciding whether or not to dismiss a complaint. When a
commission adopts the recommendations made by the person designated to inquire into the complaint, the
report of that person is purported to constitute the reasons for décision of the commission: see Sketchley v.
Canada (Attorney General) (F.C.A.), 2005 FCA 404 (CsnLII), [2005] F.C.J. No. 2056 (QL), at para. 37;
and Smith v. Province of New Brunswick (Department of Public Safety) and New Brunswick Human Rights
Commission, 2012 NBCA 41 (CanLII), 397N.B.R. (2d) 1, atpara. 14.

5] After receiving the report, both parties provided answers to the Commission
and, further, Mr. Ayangma provided a reply. At a meeting held on April 28, 2017, the members of the
Commission examined ail of the material and on May 2, 2017, the Commission informed Mr. Ayangma that it
had accepted the recommendations contained in the report and that the file was now closed.

V. Analvsis

A. Was there a hreach of procédural fairness?

7] In his Notice of Application, among the grounds listed, Mr. Ayangma
allégés the Commission yiolated the principles of natural justice, but he provides no détail in support of that
allégation, such as a description of what it is that the Commission did or failed to do. The Notice of Appeal
makes no mention of such a violation, nor does it allégé that the reviewing Judge erred in fmding there was no
breach of procédural faimess. Mr. Ayangma does not argue that the Commission failed to meet the
requirements of procédural faimess by conducting a fundamentally flawed inquiry, by failing to consider
material evidence, or by committing any other error (see Sketchley v. Canada (Attorney General)). His main
point of contention is that the inquiry was terminated at this particular stage; he wants the Commission to
proceed to the next stage of its inquiry and to have the complaint heard by the Labour and Employment Board.
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)] Mr. Ayangma has not raised any argument that would tend to establish a
judicial error relating to a breach of procédural faimess, much less an argument that could satisfy the Court in
this regard.

U  The complaint was the subject of an inquiry and ail the allégations raised by
Mr. Ayangma were examined. In my view, the report prepared for the Commission by Ms. Schiavoni
demonstrates that she conducted an in-depth and objective inquiiy that revealed no material lack of procédural
faimess. Mr. Ayangma was able to présent his case in a fiill and fair manner.

-] The reviewing judge found the applicant was not denied procédural faimess
and I share that point of view.

B. Was it reasonable for the Commission to dismiss the complaint?

The Human RightS Act is at the core of this matter. Any reference to the
Act is a reference to the provisions as they existed at the relevant time. The Act has undergone a number of
amendments since.

The relevant provisions of the Act are the following:

Discrimination in employment Discrimination

d'emploi
en matière

4(1) No employer, employers'
organization or other person
acting on behalf of an employer
shall, because of race, colour,
religion, national origin, ancestry,
place of origin, âge, physical
disability, mental disability,
marital status, sexual orientation,
sex, social condition or political
belief or activity.

4(1) Aucun employeur, aucune
organisation patronale ni aucune
autre personne agissant pour le
compte d'un employeur ne peut,
pour des raisons de race, de
couleur, de croyance, d'origine
nationale, d'ascendance, de lieu
d'origine, d'âge, d'incapacité
physique, d'incapacité rnentale,
d'état matrimonial, d'orientation
sexuelle, de sexe, de condition
sociale ou de convictions ou

activités politiques, selon le cas :

(a) refuse to employ or
continue to employ any
person, or

a) soit refuser d'employer ou
de continuer d'employer une
personne;
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(b) discriminate against any
person in respect of
employment or any term or
condition of employment.

38
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b) soit faire preuve de
discrimination envers une

personne en matière d'emploi
ou quant aux modalités ou aux
conditions d'emploi.

Plaintes

Complaints

17 A person claiming to be
aggrieved because of an alleged
violation of this Act may make a
complaint in writing to the
Commission in a form prescribed
by the Commission.

Time limit

complaint
for making

18(1) Subject to subsection (2), a
complaint shall be filed within
one year after the alleged
violation of the Act.

18(2) The Commission may
extend the time for the filing of a
complaint if, in the opinion of the
Commission, the circumstances

warrant it.

17 Toute personne qui se prétend
lésée par suite d'une violation
alléguée de la présente loi peut
présenter une plainte par écrit à la
Commission selon la formule

prescrite par celle-ci.

Délai pour déposer une plainte

18(1) Sous réserve du
paragraphe (2), chaque plainte est
déposée dans l'année qui suit la
violation alléguée de la présente
loi.

18(2) La Commission peut,
lorsqu'elle est d'avis que les
circonstances le commandent,
prolonger le délai pour le dépôt
d'une plainte.

Procédure relative aux plaintes

Complaint procédure

19(2) If the Commission is of the
opinion that a complaint is
without merit, the Commission

19(2) Si la Commission juge
qu'une plainte est non fondée,
elle peut la rejeter à toute étape
de la procédure.
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a»may dismiss the complaint at any
stage of the proceedings.

'] The reviewing judge's fînding as to the reasonableness of the décision is
found in the following paragraph:

[TRANSLATION]
More specifically, having examined the facts as set ont in the application record, this
Court has no difficulty in fînding that ail the interprétations, recommendations, findings
and décisions found therein and that are disputed hy Mr. Ayangma, who maintains that
they cannot possibly be considered reasonable, are on the contrary within the range of
what this Court considers reasonable décisions and outcomes, when viewed in light of
our Canadian administrative law. [para. 33]

1. Allégations of incidents occurring on or after Julv 6. 2014

The Commission found that the information provided was insufficient to
establish a strong arguable case for discrimination in employment based on race, national origin, place of
origin, colour or âge, ail prohibited grounds of discrimination under the yfct (s. 4(1)).

In large part, Mr. Ayangma's complaint is founded on his assertion that a
professor and director of the administration department in the Faculty of Business Administration, also a black
person, would have stated, in April 2015, that the Faculty already had too manv black professors. Mr.
Ayangma did not hear those commenta, but this assessment by him of the facts is Avhat prompted him to
question the hiring of Ms. S.M. instead of himself to fill the différent positions. That allégation was
investigated. There is no evidence that those comments were made and they were denied by the person
involved.

I] There was also an allégation of discrimination raised by another black
professor conceming racial comments that were allegedly made by a white professor. It is alleged that the
white professor said there were too manv foreign students. esneciallv foreign black students. at the Facultv.
Very little information was submitted with regard to the author of those comments or the circumstances
surrounding them. There is no information in the record conceming the name or the position held by the author
of the comments, and nothing showing the time when the comments would have been made or how they could
have amounted to discrimination against Mr. Ayangma.

Those alleged facts would have occurred on or after July 6, 2014; however,
the person inquiring into the complaint also had to take them into considération when dealing with the request
for an extension of time conceming the allégations of incidents occurring before July 6, 2014.

The person designated to inquire into the complaint concluded that the
foregoing allégations were without merit. Based on the information on record, that fînding was reasonable.
Once the allégations of racial comments were rejected, there was not much left to consider with regard to this
file except the obvions différences between M; Ayangma and Ms. S.M.: he is an older black person, and she is
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a younger white person. The Commission concluded that these différences were not sufficient to show an
arguable case for discrimination based on a prohibited ground.

2. Allégations of incidents occurring before Julv 6.2014. and request for an extension of time

l] The Commission found that Mr. Ayangma had not filed his complaint
within the statutoiy time limit and refused to grant him an extension of time.

î] The Commission makes a détermination on every complaint submitted,
unless it finds that the complaint is inadmissible for having been filed after the expiration of a one-year period
from the date of the alleged violation; however, the Commission mav extend the time limit where it is of the
"opinion [...] the circumstances warrant it" (sections 17 to 19 of the Act).

5] For the purposes of s. 18(2), the Commission has established a Guideline on
Time Limit Extension for Complaint Initiation (the "Guideline"), which contains the applicable criteria.
Pursuant to s. 2.0 of the Guideline, entitled "Grounds for Exercise of Commission's Discrétion under s. 18(2)",
an extension of time is purported to be warranted when the following four (4) criteria are met:

a) there is a strong arguable case,
both in fact and law;

a) s'il existe une cause solide et
défendable tant en fait qu'en
droit;

b) there is evidence of a
substantial loss or damage to the
complainant and a clearly
identifiable remedy;

b) s'il y a des éléments de preuve
qui démontrent que le plaignant a
subi des pertes ou des dommages
importants et qu'il existe une
mesure corrective clairement

identifiable;

c) the complainant had a bona
fide reason, as determined by thé
Commission, for not filing the
complaint within the one year
time limit; and

c) si le plaignant a, de l'avis de la
Commission, des raisons
légitimes pour ne pas avoir
déposé la plainte dans le délai
imparti d'un an;

d) si la prolongation de délai ne
porte pas indûment préjudice à
l'intimé.

d) the respondent will not be
unduly prejudiced by the
extension.
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The Commission determined that the incidents alleged to have occurred

before July 6, 2014, did not meet the time limit requirements, since the complaint was only fîled on July 6,
2015. Mr. Ayangma disputes this décision and the refusai by the Commission to grant him an extension of
time.

Mr. Ayangma maintains that the Commission erred by not taking into
considération the discoverability rule. This ruie states that "a cause of action arises for purposes of a limitation
period when the material facts on which it is based have been discovered or ought to have been discovered by
the plaintifîby the exercise of reasonable diligence": Central Trust Co. v. Rafuse, 1986 CanLII 29 (SCC),
[1986] 2 S.C.R. 147, [1986] S.C.J. No. 52 (QL), p. 224. The discoverability rule is commonly recognized as a
tool for the interprétation of statutes of limitations: Dupuis v. City ofMoncton, 2005 NBCA 47 (CanLII),
284 N.B.R. (2d) 97, at para. 30.

5] L'Université submits that s. 18 of the Act as well as the Guideline set ont by
the Commission for the application of s. 18 are more stringent and take precedence over the discoverability
rule.

n  The décision of the Commission regarding when the time limit prescribed
by s. 18 of the Act begins to run, as well as the exercise by the Commission of its discrétion to extend the time
limit, are subject to the standard of reasonableness: Khanna v. Canada (Attorney General), 2008 FC 576
(CanLII), [2008] F.C.J. No. 733 (QL).

5] Deference is owed to human rights commissions in their interprétation and
application of their home statute: Canada (Canadian Human Rights Commission) v. Canada (Attorney
General), 2018 SCC 31 (CanLII), [2018] S.C.J. No. 31 (QL), paras. 27 and 29. InPrassadv. Canada
(Minister of Employment and Immigration), 1989 CanLII 131 (SCC), [1989] 1 S.C.R. 560, [1989] S.C.J.
No. 25 (QL), the Suprême Court also stated that, as a général rule, administrative tribunals are considered to be
masters in their own house and a court of Justice must exercise deference towards those tribunals when they are
controlling their own procédures (para. 16). See also O'Connell, as the Registrar of Motor Vehicles for the
Province ofNew Brunswick v. Maxwell, 2016 NBCA 37 (CanLII), 451 N.B.R. (2d) 283, at para. 45. It
follows that the Commission was not required to apply the discoverability rule. It could rely on its home statute
- the Human Rights Act- and on its Guideline.

That being said, in analyzing criterion 2c) of the Guideline, the person
designated to inquire into the complaint determined that Mr. Ayangma had hona fide reasons for not filing his
complaint regarding the applicant chosen to fîll the regular position within the time limit. That was one of the
four criteria that Mr. Ayangma had to meet. The person inquiring into the complaint examined each criterion.
She concluded that criteria b), c) and d) had been met for the regular position and that criteria b) and d) had
been met for the temporary position. Mr. Ayangma had to meet ail four criteria. Simply put, he did not provide
the information which was necessary to meet the criteria set out in s. 2(a) of the Guideline. The crucial test that
has not been met is the criterion requiring the existence of a strong arguable case, which is a determinative
criterion, and consequently, the person designated to inquire into the complaint recommended that the
Commission refuse to grant an extension of time.

The Act does not require that l'Université retain the most qualified person to
fill a position. It is entitled to choose the person who, in its view, best meets the needs of the institution,
provided that the sélection process and the sélections made do not violate human rights.
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The minutes of the meeting of the departmental assembly where the ten

applications were assessed state that the assembly discarded six applicants, including Mr. Ayangma, after it
determined that these applicants did net have the required specialization in human resources management.
Mr. Ayangma maintains that the departmental assembly did net properly assess his application; he argues that
since he has a doctorate in business administration, he does have the required specialization in human
resources management. The Act is not intended to provide potential employées with a forum to have their
labour grievances heard. The Commission must ensure that there is an arguable case for establishing
discrimination before referring a complaint to the next stage of the proceedings.

The Commission's décision to dismiss Mr. Ayangma's complaint
conceming the allégations of incidents occurring before July 6, 2014, on the basis that it was not filed within
the time limit prescribed by s. 18 of the Act, meets the standard of reasonableness. The Commission recognized
that it was within its discrétion to examine a complaint that was filed after the expiration of the one-year time
limit and, also, the report spécifiés that the criteria have been examined in order to détermine whether or not it
was warranted to do so. It decided that, in this case, it was not justified to deviate from the one-year time limit
prescribed by the Act. The Commission's décision to accept the recommendation made in the report falls
within the range of possible and acceptable outcomes which are defensible in respect of the relevant facts and
the law.

3. Dismissal of the complaint

5] Deference is owed to the Commission in its décision to refer or not to refer a
complaint to the Labour and Employment Board.

1] The Commission mav dismiss a complaint at any stage of the proceedings
if it détermines that the complaint is without merit (s. 19(2)). The Act confers upon the Commission the power
to inquire into a complaint to détermine if pursuing the matter is warranted. The use of the word "may" in s. 19
(2) of the Act is a clear indication of the nature of the power to décidé, which is discretionary. It is obvious that
at this stage of the filtering process, the Commission has the discrétion to dismiss the complaint or to refer it to
the next step, and a court owes deference to the Commission's décision (see Halifax (Régional Municipality) v.
Nova Scotia (Human Rights Commission), 2012 SCC 10 (CanLII), [2012] 1 S.C.R. 364, at para 21;
Dupuis V. Canada (Attorney General), 2016 FC 1137 (CanLII), [2016] F.C.J. No. 1109, at para. 34; and
McDougall V. Nova Scotia (Human Rights Commission), 2016 NSSC 118 (CanLII), [2016] N.S.J. No.
167, at paras. 31 and 45).

The issues before the Commission fell within the scope of its expertise.

Ms. Schiavoni made two crucial findings. Conceming the incidents
occurring on or after July 6, 2014, she concluded that the information on record was [TRANSLATION]
"insufficient to establish a strong arguable case for discrimination based on race, national origin, place of
origin, colour and âge" (para. 244 of the report). Conceming the incidents that occurred before July 6, 2014,
she concluded that Mr. Ayangma had [TRANSLATON] "failed to meet the first part of the test" (para. 176 of
the report), that is the criterion establishing the existence of "a strong arguable case, both in fact and law",
which is one of the four criteria set out in s. 2.0 of the Guideline. These two findings led to the conclusion that
the complaint was to be dismissed.
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n  In New Brunswick Imman Rights Commission v. Province of
New Brunswick (Department of Social Development), Justice Robertson of the Court of Appeal instructs us
that deference is owed to the Commission's décision at this preliminary stage:

[...] the applicable standard of review is "reasonableness". In the context of "filtering
décisions", this translates into a threshold test in which the reviewing court must be
satisfied the reasons or record underscoring the recommendation or décision outline a
reasonable basis in law and fact for the discrimination complaint to move to the
adjudicative stage. In short, the formai reasons or record must disclose an arguable case.
Correlatively, a finding ofprima fade discrimination is unnecessary. [para. 6]

The Commission cannot evade its obligation to détermine whether or not
there is an arguable case for discrimination, and it is only after having made that preliminary détermination that
the Commission may décidé to refer the discrimination complaint to the Labour and Employment Board. The
report provides well-written reasons in which the person designated to inquire into the complaint explains why
Mr. Ayangma has not succeeded in showing the existence of an arguable case. The Commission concluded that
this matter did not show an arguable case for discrimination within the meaning of s. 4 of the Jet.

Essentially, just as he did in the court below, Mr. Ayangma is asking this
Court to once again weigh the evidence considered by the Commission and to make the détermination that the
Commission must refer the complaint to the Labour and Employment Board. This, obviously, is not the rôle of
a reviewing judge, nor of the Court of Appeal.

In my opinion, the reviewing judge correctly identified and applied the
proper standard of review. The Commission's décision meets the standard of reasonableness given that it is
transparent, intelligible, justified and well within the range of probable outcomes (see Dunsmuir v. New
Brunswick, 2008 SCC 9 (CanLII), [2008] 1 S.C.R. 190, at para. 47). It is not open to the reviewing court
to substitute its own view of a préférable outcome and it is not "the fonction of the reviewing court to reweigh
the evidence" considered by thé decision-maker (see Canada (Citizenship and Immigration) v. Khosa, 2009
SCC 12 (CanLII), [2009] 1 S.C.R. 339, at paras. 59 and 61, and also O'Connell, as the Registrar of
Motor Vehicles for the Province of New Brunswick v. Maxwell, at para. 44).

U  As stated recently by the Suprême Court of Canada in Canada (Canadian
Human Rights Commission) v. Canada (Attorney General), per Gascon J.; "At its core, reasonableness review
recognizes the legitimacy of multiple possible outcomes, even where they are not the court's preferred
solution" (para. 55).

-] lt\ Attaran v. Canada (Attorney General), 2015 FCA 37 (CanLII),
[2015] F.C.J. No. 100 (QL), the Fédéral Court of Appeal explained that if the findings of fact made by the
Commission are reasonable "then the question will be whether the décision to dismiss the complaint was
reasonable, bearing in mind that the décision resulted in a termination of the matter and therefore the range of
possible, acceptable outcomes may be narrower" (para. 14). In my opinion, the décision rendered meets the
standard of reasonableness; in this case, the dismissal of the complaint was a reasonable conclusion, even if it
amounted to a final décision which prevents the continuation of the inquiry into the complaint under the Act.
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î] The Commission's décision to dismiss Mr. Ayangma's complaint falls

within the range of possible and acceptable outcomes which are defensible in respect of the facts and the law. I
agree with the reviewing judge that the décision of the Commission to dismiss the complaint must be affirmed.

C. Did the reviewing judge err in awarding costs in the amount of $10,000 to l'Université?

;] Given that the adjudication of costs falls within the discrétion of the judge,
the décisions rendered in our Court indicate that deference is owed with respect to orders of this nature. The
amount of flexibility that a trial judge has in the exercise of this discrétion is tempered by certain limitations;
however, a court of appeal will not interfère unless it is established the judge erred in principle or that the
amount of costs ordered is too high or patently wrong (see Douthwright v. Duffy, 2017 NBCA 60
(CanLII), [2017] N.B.J. No. 308 (QL), at para. 10; Béliveau v. Town of Sackville, 2017 NBCA 26
(CanLII), [2017] N.B.J. No. 133 (QL), at paras. 29 and 30).

5] In this matter, the judge awarded costs of $10,000. At first blush, these may
seem rather high. In the majority of cases, the hearing of an application for judicial review takes half a day or
less and the costs awarded are between $2,500 and $5,000. In this case, the application took three days. The
application record was voluminous; it contained close to 1,500 pages.

No doubt the judge had this in mind when he made the following comments:

[TRANSLATION]
Although, in these reasons, our Court did not feel it necessary to cite dozens of pages of
case law, it cannot overlook the fact that the respondent and its counsel obviously had to
spend a lot of time, effort and energy in trying to réfuté the multiple submissions and
arguments presented by Mr. Ayangma and in so doing the respondent surely must have
incurred considérable expenditure.

Not only must costs follow the event, but they must also, as far as reasonable, take into
considération what the successful party had to go through to defend its interests.

[paras. 42-43]

7] In the présent case, the application judge is in a better position to détermine
the issues relating to costs in the judicial review. He made a discretionary order which is not clearly wrong.
Taking into account the applicable standard of review, there is no reason to change the amount of costs.

VI. Disposition

5] This appeal does not raise any ground which would justify intervention by
this Court. I would dismiss the appeal with costs, which I would fix at $3,000.
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The following is the judgment delivered by

THE COURT

Introduction

Mr. Ayangma appeals a motion judge's décision Nvhich declared him to be a vexations
litigant and dismissed his civil action against the Université de Moncton on the basis it was statute barred. This
is a companion décision to Ayangma v. Université de Moncton, Moncton Campus et al, 2019 NBCA 73
(CanLII).

II. Background
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I  Mr. Ayangma was a part-time professer at the Université de Moncton ("Université"). He

unsuccessfully applied for a permanent position and asserts the Université discriminated against him by hiring
an individual, who, he states, does not possess the necessary qualifications as advertised in the compétition. He
subsequently filed a complaint with the New Brunswick Human Rights Commission in which he accused the
Université of discriminatory conduct based on his race, colour and âge. The Commission dismissed the
complaint. An application for judicial review of the Commission's décision was dismissed by a judge of the
Court of Queen's Bench. This décision was unsuccessfully appealed to this Court (see Ayangma v. Université
de Moncton, Moncton Campus, 2019 NBCA 14 (CanLII), [2019] N.B.J. No. 28 (QL)).

1  Following the dismissal of his human rights complaint, Mr. Ayangma initiated civil
proceedings against the Université, in which he claimed damages for what he asserts was willful/negligent
conduct by the Université, misrepresentation, bad faith and an alleged breach of the Charter. The Université
defended the action.

I  On Februaiy 20, 2018, Mr. Ayangma served and filed his affidavit of documents and
served Notice, pursuant to Rule 31.03(1), on the Université, requiring it to serve and file an affidavit of
documents and to produce the documents in its possession and control.

I  On May 1, 2018, the Université produced a draft affidavit of documents. Mr. Ayangma
contended the draft affidavit of documents was not i?M/ej-compliant. He filed a motion on May 10, 2018, in
which he sought an order requiring the Université to file a /?w/ej-compliant affidavit of documents. The motion
was set down for hearing on October 5, 2018.

I  On September 14, 2018, the Université filed a motion to strike the pleadings under Rule
22.01, and/or for summary judgment. It also sought to have Mr. Ayangma declared a vexations litigant
pursuant to Rule 76.1.04. Both motions were scheduled to be heard on October 5, 2018.

I  At the outset of the hearing, the judge mentioned there was a further hearing before him
on December 17, 2018, relating to a Judicial review of an arbitrator's décision which involved Mr. Ayangma.
Mr. Ayangma immediately raised concems about the judge's ability to be neutral and impartial as a resuit of
these extemporaneous comments.

I  The motions were adjourned by consent to December 17, 2018, pending the issuance of
reasons in a related appeal before this Court, as noted. Meanwhile, Mr. Ayangma filed a further motion in
which he asked the motion judge to récusé himself. Ail motions were retumable December 17, 2018.

I  On December 17,2018, Mr. Ayangma's récusai motion was heard first and was dismissed
by way of an oral décision. The motion judge then heard the remaining two motions and he rendered a written
décision dated February 13, 2019.

)] In the February 13 décision, the motion judge dismissed Mr. Ayangma's action by way of
summary judgment under Rule 22. He did so lipon finding the action was statute-barred. Having made this
détermination, it was not necessary for the judge to rule on the Rule 31.03(1) issue. In his décision, originally
issued in only the French language, the judge declared Mr. Ayangma to be a vexations litigant.

m. Grounds of Appeal
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t] As a général rule, the final décision should have been published simultaneously in both

officiai languages, unless it was determined by the judge that to do so would resuit in a delay, injustice or
hardship, as contemplated in s. 24 of the Act. When such a détermination is made, the décision can be
published in one officiai language, and thereaffer, at the earliest possible time, in the other language.

As noted, in this case, the judge initially published his décision in the French language
only. Had the judge made the détermination to publish in one officiai language first, and later, in the other
officiai language, on account of one or more of the factors set out in s. 24(2), he should have stated his reasons
for doing so in his décision. He did not and we agree with Mr. Ayangma that he should have.

B. Summary Judgment

5] Mr. Ayangma contends the motion judge should not have granted summary judgment
because the respondent failed to produce a iÎM/ej-compliant afifidavit of documents.

7] In Whelton v. Mercier et al, 2004 NBCA 83 (CanLII), 277 N.B.R. (2d) 251, Drapeau,
C.J.N.B. (as he then was) for the Court stated as follows:

The delivery of an affidavit compilant with Rule 31.03(4) should lead to the disclosure
of every document related to a matter in issue. Armed with this affidavit, the adverse
party can insist that documents of interest to him or her be produced. Through
production of those documents, he or she can acquire a thorough understanding of the
case. An Affidavit of Documents that compiles with the Rules of Court is generally
indispensable in uncovering the truth. This is particularly so in cases such as the présent,
where the answers to controversial questions lie deep within documents held exclusively
by one party. In cases of this nature, motions for summary judgment should, as a général
rule, be dismissed with costs if the moving party has not complied with the requirements
of Rule 31. [para. 26]

J] In the présent case, the judge granted summary judgment to the Université despite its
failure to comply with Rule 31. Generally, this should have seryed to dismiss its motion for summary
judgment. Nevertiieless, we conclude this was one of those exceptional cases in which the judge could grant
judgment notwithstanding the Université's non-compliance. Thus, because the basis upon which summary
judgment was granted - that the action is prescribed - is not dépendent upon the disclosure of any documents.
The limitation period was either met or it was not, and ail information in this regard would necessarily have
already been in the possession of Mr. Ayangma.
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C. Limitation ofaction

Mr. Ayangma filed grievances in which he alleged the Université violated the collective
agreement between 2013-2015 and "more recently," May 12, 2015, by abusing its authorily, "intimidation,
lack of professional ethics, defamation, harassment and discrimination."

)] In the grievance document, Mr. Ayangma raised serious allégations of harassment and
discrimination against a professor. He writes:

[TRANSLATION]
Finally, I also maintain that I have been a victim of discrimination in employment,
particularly with respect to the staffing of the position of professor of human resources
management in the Department of Business Administration, filled in 2014, while
Professor [V.K.] was both chair of the sélection panel and Director of the Department of
Business Administration, [para. 11]

I] ■ In para. 26 of his statement of daim, Mr. Ayangma acknowledged he applied for the
advertised position on January 7, 2014, and did not get an interview. On May 28, 2015, he wrote to Mr.
Terrance J. LeBlanc, the employer's représentative for the Université, and asserted the successful candidate did
not have the qualifications, as advertised in 2013, for the position in question; notably she did not have a PhD.

I] The Court in Dupuis v. City of Moncton, 2005 NBCA 47 (CanLIl), 284 N.B.R. (2d) 97,
quoting Central Trust Co. v. Rafuse, 1986 CanLIl 29 (SCC), [1986] 2 S.C.R. 147, [1986] S.C.J. No. 52 (QL),
at p. 224, concluded:

... [A] cause of action arises for purposes of a limitation period when the material facts
on which it is based have been discovered or ought to have been discovered by the
plaintiff by the exercise of reasonable diligence. ...

[para. 29]

See also Kamloops v. Nielsen, 1984 CanLIl 21 (SCC), [1984] 2 S.C.R. 2, [1984] S.C.J. No. 29 (QL), atpp. 36-
41.

5] Section 5 oîihQ Limitation of Actions Act, S.N.B. 2009, c. L-8.5 provides:
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General limitation periods
sr

Délais de prescription
ordinaires

jragc / ui z,z,

5(1) Unless otherwise provided in
this Act, no daim shall be
brought after the earlier of

5(1) Sauf disposition contraire de
la présente loi, toute réclamation
se prescrit par celui des délais ci-
dessous qui expire le premier :

(a) two years from the day on
which the daim is discovered,
and

a) deux ans à compter du jour
où sont découverts les faits y
ayant dormé naissance;

(b) fifteen years ffom the day
on which the act or omission

on which the daim is based

occurred.

b) quinze ans à compter du
jour où a eu lieu l'acte ou
l'omission sur lequel elle est
fondée.

5(2) A daim is discovered on the
day on which the claimant first
knew or ought reasonably to have
known

5(2) Les faits ayant donné
naissance à la réclamation sont

découverts le jour où le réclamant
a  appris ou aurait dû
normalement apprendre :

(a) that the injury, loss or
damage had occurred,

a) que sont survenus les
préjudices, les pertes ou les
dommages;

(b) that the injury, loss or
damage was caused by or
contributed to by an act or
omission, and

b) que les préjudices, les
pertes ou les dommages ont
été causés entièrement ou en

partie par un acte ou une
omission;

(c) that the act or omission was
that of the défendant.

c) que l'acte ou l'omission
était le fait du défendeur.

1] In this case, the Université argues that Mr. Ayangma knew he was the unsuccessfiil
candidate when he received notice ffom the Université by letter dated March 3, 2014.
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In his reasons, the motion judge detennined that [TRANSLATION] "[tjhere is no question

Mr. Ayangma knew no later than May 12, 2015, that the position had been filled on July 1, 2014" (para. 16).
He dismissed the civil action, finding it was statute barred. In doing so, he found Mr. Ayangma was advised on
March 3, 2014, that his application was rejected. Mr. Ayangma filed his grievance challenging the Université's
décision on May 12, 2015. Mr. Ayangma's action was filed on May 29, 2017. These are findings of fact for
which deference will be accorded in the absence of palpable and overriding error.

5] In Miramichi Lumber Products Inc. et al. v. Province of New Brunswick, as represented hy
the Department of Energy and Resource Development et al, 2019 NBCA 61 (CanLII), [2019] N.B.J. No. 202
(QL), QuiggJ.A. writes:

With respect to the conclusion of the application judge that the Application was time-
barred, the jurisprudence consistently establishes that the question of whether a légal
proceeding is time-barred is one of mixed fact and law which cannot be interfered with
absent palpable and overriding error {Guarantee Co. of North America v. Gordon
Capital Corp., 1999 CanLII 664 (SCC), [1999] 3 S.C.R. 423, [1999] S.C.J. No. 60 (QL),
at para. 28; Longo v. MacLaren Art Centre, 2014 ONCA 526 (CanLII), [2014] O.J. No.
3242 (QL), at paras. 38-39; Cromhie Property Holdings Limited v. McColl-Frontenac
Inc. (Texaco Canada Limited), 2017 ONCA 16 (CanLII), [2017] O.J. No. 142 (QL), at
para. 31 (leave to appeal to S.C.C. refused, [2017] S.C.C.A. No. 85); and Fehr v. Sun
Life Assurance Company of Canada, 2018 ONCA 718 (CanLII), [2018] O.J. No. 4513
(QL), at para. 143). In Longo, Hourigan J.A. stated:

The question of whether a limitation period expired .prior to the issuance of a
statement of daim is a question of mixed fact and law. Thus, the issue for
détermination on this appeal is whether the motion judge made a palpable and
overriding error in concluding that the daim was statute barred.

A palpable and overriding error is an obvious error that is sufficiently significant to
vitiate the challenged finding of fact. The appellant must show that the error goes
to the root of the challenged finding of fact such that the fact carmot safely stand in
the face of the error; Waxman v. Waxman (2004), 2004 CanLII 39040 (ON CA),
186 O.A.C. 201, at p. 267 (C.A.), leave to appeal refused, [2004] S.C.C.A. No.
291. [paras. 38-39]

[para. 12]

7] Mr. Ayangma argues the limitation period should be six years, on the basis he raised a
Charter violation in his pleadings, and that the time for filing his civil action commenced when he received the
décision ôf the Human Rights Commission. The motion judge corrèctly observed that the same argument was
unsuccessfully raised by Mr. Ayangma in Ayangma v. Canada Health Infoway, 2017 PBCA 13 (CanLII),
[2017] P.E.I.J. No.. 23 (QL). In that case, the court was faced with a similar set of facts and it conduded Mr.
Ayangma's civil action was statute barred, as he did not file his daim until July 21, 2015, after the matters had
been dealt with by the Human Rights Commission, and the two-year limitation period had expired. Similarly,
in this case, the judge conduded that daims where Charter violations are raised, are subject to provincial
periods of général application, which in New Brunswick is two years. See Coffey v. Fraser Valley (Régional
District), 2018 BCSC 959 (CanLII), [2018] B.C.J. No. 1113 (QL).
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5] The motion judge's conclusion is supported by the evidence. It is our view the motion

judge did not err in law, nor did he make a palpable and overriding errer which would allow for appellate
intervention.

D. Vexatious litigant order

)] The Université sought and was granted an order pursuant to Rule 76.1.04. An order made
pursuant to this Rule prohibits a party from commencing any further proceedings in the Court of Queen's
Bench or the Small Claims Court, or continuing a proceeding previously commenced in those courts, except
with leave. In considering whether to make such an order, a judge may consider if a similar order has been
made against that person by any other court, including a court outside New Brunswick, and a Judge may also
consider whether that person has persistently and without reasonable grounds commenced proceedings in any
other court, including a court outside New Brunswick (Rule 76.1.02(2)).

)] In Bossé V. Caisse populaire acadienne Ltée, [2018] N.B.J. No. 164 (QL) this Court
discussed the above Rule in depth. It states:

In Greene v. New Brunswick, 2014 NBQB 168 (CanLlI), 428 N.B.R. (2d) 204, Glennie
J. established a framework for the analysis when a vexatious litigant order is sought in
the Court of Queen's Bench. He wrote the following:

Frivolous pleadings are those which are without substance or unarguable and can
include any one or more of the following, as outlined in the Jacob Text at pages
222 - 223:

Thus, a proceeding may be said to be frivolous when;

a. a party is trifling with the court; or
b. when to put it forward would be wasting the time of the court; or
c. when it is not capable of reasoned argument; or
d. it is without foundation; or
e. where it caimot possibly succeed; or
f. where the action is brought or the defence is ràised only for annoyance;

or

g. to gain some fanciful advantage; or
h. when it can really lead to no possible good. [para. 181]

[para. 29]

1] The conclusion whether a litigant is vexatious is determined by an objective standard. The
primaiy characteristics which anchor a déclaration of vexatious litigant include:

a) a propensity to relitigate matters that have already been heard;
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54b) unsubstantiated allégations of impropriety against the opposite party, légal counsel, the court and
administrative officiais;

c) the refusai to abide by rules and orders of the court, including the failure to pay costs.

i] In this case, the motion judge carefully reviewed the history of the multiple judicial and
quasi-judicial proceedings commenced by Mr. Ayangma in this province as well as in the Province of Prince
Edward Island. He writes:

[TRANSLATION]
Mr. Ayangma is involved in more than 100 reported décisions found in the Canadian
Légal Information Institute (CanLII) database. There are $156,000.00 in unpaid
judgments resulting from légal proceedings, a majority of which represent costs awarded
against him. [para. 27]

1] He observes that Mr. Ayangma filed his civil action, and that there was also an
unsuccessful application for Judicial review, dealing with three of eleven grievances [TRANSLATION]
"connected with the same factual situation." The judge adds that Mr. Ayangma filed another action based on
the same facts as his application for judicial review, but against the Université, the Vice-President,
Administration and Human Resources, the Dean of the Faculty of Business Administration and the Department
Head. In that action, Mr. Ayangma raised allégations of libel, fraud and/or négligent misrepresentation, tortious
conspiracy, reprisais, intimidation, harassment, abuse of authority and process, bad faith, breach of the duty of
honest performance in their individual contractual duties, breach of the collective agreement, improper conduct
resulting in a flawed investigation and constructive disciplinaiy suspension, and a Charter breach.

1] The judge, applying the principles set out in Bossé, had [TRANSLATION] "no difficulty"
finding that Mr. Ayangma [TRANSLATIOÎ^ "abuses the légal system and administration of justice in New
Brunswick and elsewhere" (para. 33). We discern no error in the application of the légal principles to the facts
of this case, and we conclude the motion judge's décision on this issue was correct.

E. Récusai

Mr. Ayangma raised several reasons why he felt the judge should have recused himself and
why he was biased. They include allégations of conflict of interest due to the fact the judge attended the
Université as a student. He alleged the judge raised his voice during the hearing on October 5, 2018. He
submitted that because the judge was seized with ail the other légal proceedings, as noted, he was biased.

5] In Rose v. Her Majesty the Queen et al, 2015 NBCA 26 (CanLII), 435 N.B.R. (2d) 259,
Larlee and Quigg, J.J.A. provide a succinct review of the applicable principles when a récusai order is sought
(paras. 8-11). On the issue ofjudicial bias, they write:
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We begin with the ground alleging bias against the motion judge. In Brooks v. The Lccw
Society of New Brunswick et ai, this Court describes what constitutes bias on the part of
a judge who is asked to adjudicate. It is a serious allégation. There is a subjective and an
objective component to the bias test when broad allégations are made: R. v. S. (R.D.).
With respect to the subjective component, the judge considers whether she or he can
adjudicate impartially. If she or he cannot do so, that puts an end to the exercise. The
objective component of the test is "reasonable appréhension of bias," the test usually
applied. As this Court stated in Dugas v. Gaudet et al, 2014 NBCA 7 (CanLII), 416
N.B.R. (2d) 389, to sustain an allégation of reasonable appréhension of bias, one must
meet the following criteria: "[t]he grounds giving rise to the appréhension of bias must
be sufficiently serious to rebut the presumption that the judge will abide by bis or her
oath of office and 'Qudge] a particular controversy fairly on the basis of its own
circumstances' (see United States v. Morgan, 313 U.S. 409 (1941), at p. 421, excerpt
quoted with approval in R. v. S. (R-D.))" (para. 5).

In an oral décision, the motion judge gave her reasons for not recusing herself. In so
doing, she cited and applied the correct jurisprudence of the Suprême Court of Canada
and this Court, and considered and weighed the appropriate factors. In our view, she
made no réversible error in her application of the law relating to bias. Moreover, there is
absolutely no evidence on the record to support the allégation of bias. [paras. 16-17]

7] In Bossé et ai v. Lavigne, 2015 NBCA 54 (CanLII), 440 N.B.R. (2d) 118, the Court states
there are two key principles underlying the récusai of a judge from a case: 1) partiality, and 2) reasonable fe£ir
of partiality. The presence of one of them is sufficient to make a judge récusé himself or herself. The
détermination of récusai needs to be assessed by the judge and his or her reasoning will start with analyzing his
or her own state of mind towards the case. This criterion is subjective. For a judge to conclude he or she is
impartial, he or she must be disinterested in the outcome of the case and not be predisposed to a particular
resuit. In other words, he or she is open-minded and will let the evidence and submissions speak for
themselves, in order to détermine the case. If the judge finds himself or herself to be partial, then the analysis
ends there and récusai is appropriate. (para. 7)

J] If the judge détermines he or she is impartial on the subjective criterion, the reasoning
continues to the obje£tive criterion of the reasonable fear of parti! lity (or reasonable appréhension of bias). In
determining whether or not there may be a reasonable fear of partiality, the judge must answer the following
question: "[hjaving examined the situation in depth and viewing the matter 'realistically and practically,'
would a reasonable and well-informed person conclude it is 'more likely than not that [the judge], whether
consciously or unconsciously, would not décidé fairly'?". The objective test must be taken ffom the
perspective of: (1) a reasonable person; (2) that is well informed of the circumstances of the case; (3) where the
appréhension of bias is reasonable; (4) following both a reasonable and practical examination of the situation;
and (5) starting the analysis on a strong presumption of judicial impartiality and then determining whether it
has been displaced. (para. 7)

)] The judge dealt with Mr. Ayangma's récusai motion orally the moming of December 17,
2018. He dismissed the motion concluding he could fairly and impartially décidé the issues before him. The
judge began by reciting the complaints raised by Mr. Ayangma in his motion. In those complaints, Mr.
Ayangma asserted the judge was in collusion with the Université because he had attended school there. He
contended the judge had predetermined ail matters that were before him, because he had referred to them in his
extemporaneous comments.
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*The judge reviewed the applicable jurisprudence, applying it to the motion. He concluded
he had an open mind, and that there was no foundation established to support a daim of bias or a reasonable
appréhension of bias. His analysis was comprebensive and fulsome. He found that a reasonable and well-
informed person viewing the argument objectively, would not conclude that be was partial, or biased (see also
Ayangma v. Université de Moncton, Moncton Campus et. al., 2019 NBCA 73 (CanLII)). We find no error in the
motion judge's analysis and this ground of appeal is dismissed.

VI. Disposition

1] The appeal is dismissed witb costs of $2,500.

Version française du Jugement de la Cour rendu par

LA COUR

Introduction

M. Ayangma interjette appel d'une décision dans laquelle le juge saisi de la motion l'a
déclaré plaideur quérulent et a rejeté l'action civile qu'il avait intentée à l'Université de Moncton au motif
qu'elle était prescrite. Il s'agit d'une décision parallèle à V arrêt Ayangma c. Université de Moncton, Campus de
Moncton et autre, 2019 NBCA 73 (CanLII).

II. Contexte

M. Ayangma occupait un poste de professeur à temps partiel à l'Université de Moncton
(l'Université). Il a présenté en vain sa candidature à un poste permanent et affirme que l'Université a fait
preuve de discrimination envers lui en recrutant une personne qui, selon ses dires, ne possède pas les
qualifications nécessaires qui étaient énoncées dans le concours. Il a par la suite déposé auprès de la
Commission des droits de la personne du Nouveau-Brunswick une plainte dans laquelle il accusait l'Université
de conduite discriminatoire fondée sur sa race, sa couleur et son âge. La Commission a rejeté la plainte. Une
requête en révision judiciaire de la décision de la Commission a été rejetée par un juge de la Cour du Banc de
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la Reine. Cette décision a, sans succès, été portée en appel devant notre Cour (voir Ayangma c. Université de

Moncton, Campus de Moncton, 2019 NBCA 14 (CanLII), [2019] A.N.-B. n° 28 (QL)).

Après le rejet de sa plainte auprès de la Commission des droits de la personne,
M. Ayangma a entamé contre l'Université une poursuite civile dans laquelle il réclamait des dommages-
intérêts en réparation de ce qui constituait, selon ses dires, de la part de l'Université, une conduite délibérée et
négligente, une assertion inexacte, de la mauvaise foi et une violation alléguée de la Charte. L'Université a
opposé une défense à l'action.

Le 20 février 2018, M. Ayangma a signifié et déposé son affidavit des documents et
signifié à l'Université, sous le régime de la règle 31.03(1), un avis dans lequel il lui demandait de signifier et
de déposer un affidavit des documents et de produire les documents dont elle avait la possession et le contrôle.

Le 1®"^ mai 2018, l'Université a produit un projet d'affidavit des documents. M. Ayangma
a fait valoir que ce projet d'affidavit n'était pas conforme aux Règles de procédure. Le 10 mai 2018, il a
introduit une motion dans laquelle il demandait à la Cour d'ordonner à l'Université de déposer un affidavit des
documents conforme diVCL Règles. L'audition de la motion a été fixée au 5 octobre 2018.

Le 14 septembre 2018, l'Université a déposé une motion dans laquelle elle sollicitait la
radiation des plaidoiries sous le régime de la règle 22.01 ou un jugement sommaire. Elle demandait également
que M. Ayangma soit déclaré plaideur quérulent en vertu de la règle 76.1.04. Les deux motions devaient être
entendues le 5 octobre 2018.

Dès le début de l'audience, le juge a mentionné qu'une autre audience afférente à la
révision judiciaire d'une décision arbitrale mettant en cause M. Ayangma devait se dérouler devant lui le
17 décembre 2018. M. Ayangma a immédiatement exprimé ses craintes au sujet de la capacité du juge de rester
neutre et impartial en raison de ses observations impromptues.

Du consentement des parties, l'audition des motions a été reportée au 17 décembre 2018,
dans l'attente de la publication des motifs dans un appel connexe interjeté devant notre Cour, comme je l'ai
indiqué plus haut. Entre-temps, M. Ayangma a déposé une nouvelle motion, dans laquelle il demandait au juge
saisi de la motion de se récuser. Toutes les motions étaient présentables le 17 décembre 2018.

Le 17 décembre 2018, la motion en récusation de M. Ayangma a été entendue en premier
et a été rejetée séance tenante. Le juge saisi de la motion a ensuite entendu les deux autres motions; celles-ci
ont été rejetées dans une décision écrite en date du 13 février 2019.

)] Dans une décision datée du 13 février 2019, le juge saisi de la motion a accordé un
jugement sommaire sur le fondement de la règle 22, rejetant ainsi l'action intentée par M. Ayangma. Il a fait
ainsi au motif que l'action était prescrite. Ainsi, le juge n'a pas eu à statuer sur la question qui visait la règle
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31.02(4). La décision, initialement rendue uniquement en français, déclarait M. Ayangma un plaideur
quérulent.

III. Movaens d'appel

l] M. Ayangma demande l'infirmation de la décision du juge saisi de la motion. Ses différents
moyens d'appel peuvent se résumer ainsi ;

a) la décision du juge saisi de la motion a enfreint le par. 24( L) de la Loi sur les langues officielles,
L.N.-B. 2002, ch. O-0.5, étant donné qu'elle n'a été publiée que dans une seule langue officielle;

b) le juge saisi de la motion a commis une erreur de droit en accordant un jugement sommaire sous
le régime de la règle 22.01 étant donné que l'Université n'avait pas produit un affidavit des
documents comme elle en avait l'obligation, alors même qu'elle avait reçu signification de l'avis
prévu à la règle 31.03, et la décision de prononcer ce jugement sommaire a été rendue avant que la
question de la divulgation ne soit tranchée;

c) le juge saisi de la motion a commis une erreur de droit en déterminant que l'action intentée par
M. Ayangma était prescrite par la Loi sur la prescription, L.N.-B. 2009, ch. L-8.5;

d) le juge saisi de la motion a commis une erreur de droit en restreignant le droit de l'appelant de
saisir la cour lorsqu'il a déclaré qu'il était un plaideur quérulent;

e) le juge saisi de la motion était partial et aurait dû se récuser.

IV. Norme de contrôle

y  S'agissant des moyens d'appel qui soulèvent des questions de droit, la norme de contrôle
applicable est celle de la décision correcte. Pour ce qui est de ceux qui soulèvent soit une question de fait, soit
une question mixte de droit et de fait au sujet de laquelle aucune erreur de droit isolable ne peut être décelée, la
norme de contrôle applicable est celle de l'erreur manifeste et dominante.

Y. Analvse

A. Violation de la Loi sur les langues officielles
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5] La décision portant sur le contrôle judiciaire a initialement été rendue en français le

13 février 2019, puis dans sa version anglaise le 8 mars 2019. M. Ayangma soutient que la décision aurait dû
être publiée simultanément dans les deux langues officielles étant donné que l'instance s'est déroulée dans les
deux langues. Ce moyen d'appel n'a pas été poursuivi devant nous. Dans son mémoire, M. Ayangma n'a pas
affirmé que la décision du juge de rendre initialement sa décision dans une seule des deux langues officielles
avait pour effet de l'invalider, mais il a fait valoir que [TRADUCTION] « ce type de conduite doit faire l'objet
d'une condamnation ou de directives fermes de la part de la Cour afin d'éviter qu'elle ne se reproduise ».

1] En règle générale, la décision définitive aurait dû être publiée simultanément dans les deux
langues officielles, à moins que le juge n'ait déterminé que la publication d'une version bilingue entraînerait un
retard qui serait préjudiciable à l'intérêt public ou qui causerait une injustice ou un inconvénient grave, comme
le prévoit l'art. 24 de la Loi. Lorsque le juge conclut dans ce sens, la décision peut être publiée dans une
lemgue, et ensuite dans l'autre langue le plus rapidement possible.

Comme nous l'avons indiqué, dans la présente instance, le juge a initialement publié sa
décision uniquement en français. Si le juge avait décidé dé la publier dans une langue officielle dans un
premier temps, et ensuite dans l'autre langue officielle, en raison de l'un ou de plusieurs des facteurs énoncés
au par. 24(2), il aurait dû exposer dans sa décision les motifs pour lesquels il avait agi de la sorte. Il ne l'a pas
fait et nous convenons avec M. Ayangma qu'il aurait dû le faire.

B. Jugement sommaire

5] M. Ayangma soutient que le juge saisi de la motion n'aurait pas dû rendre un jugement
sommaire étant donné que l'Université n'avait pas produit un affidavit des documents conforme sax. Règles.

7] Dans l'arrêt Whelton c. Mercier et al, 2004 NBCA 83 (CanLlI), 277 R.N.-B. (2®) 251, le
juge en chef Drapeau (tel était alors son titre) s'est exprimé en ces termes au nom de la Cour :

La signification d'un affidavit fidèle à la règle 31.03(4) devrait aboutir à la divulgation
de tous les documents relatifs aux questions en litige. Munie de cet affidavit, la partie
adverse peut insister sur la production des documents qui l'intéressent et acquérir, suite à
leur examen, une connaissance approfondie du dossier. Un affidavit des documents
réglementaire est, en général, indispensable à la découverte de la vérité. Il en est ainsi
tout particulièrement dans un litige, comme celui qui nous occupe, où la réponse à
certaines questions controversées est embusquée dans les documents en la possession
exclusive de l'ime des parties. En règle générale, toute motion en jugement sommaire
présentée dans le cadre d'un tel litige devrait être rejetée avec dépens lorsque l'auteur de
la motion ne s'est pas plié aux exigences de la règle 31. [Par. 26]

5] Dans la présente instance, le juge a prononcé un jugement sommaire en faveur de
l'Université malgré le défaut de cette dernière de se conformer à la règle 31. En général, cela aurait dû suffire
pour entraîner le rejet de sa motion en jugement sommaire. Néanmoins, nous concluons qu'il s'agissait de l'un
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de ces cas exceptionnels dans lesquels le juge pouvait rendre le jugement sollicité malgré le non-respect de la
règle par l'Université. En effet, le fondement sur lequel le jugement sommaire a été rendu - le fait que l'action
était prescrite - ne dépendait pas de la divulgation de documents, quels qu'ils soient. Le délai de prescription
était échu ou il ne l'était pas, et toute l'information en la matière se trouvait déjà en la possession de
M. Ayangma.

C. Prescription

M. Ayangma avait déposé des griefs dans lesquels il alléguait que l'Université avait violé
la convention collective entre 2013 et 2015 et [TRADUCTION] «plus récemment», le 12mai2015, en se
rendant coupable d'abus de pouvoir, [TRADUCTION] « d'intimidation, de manque d'éthique professionnelle,
de diffamation, de harcèlement et de discrimination ».

)] Dans le grief, M. Ayangma a soulevé de graves allégations de harcèlement et de
discrimination contre une professeure. 11 a écrit ce qui suit :

[TEXTE ORIGINAL]
J'allègue enfin aussi être victime de discrimination en matière d'emploi et en particulier
dans la dotation au département d'administration, du poste de Professeur de gestion des
ressources humaines doté en 2014 pendant que la Professeure [V.K.] était à la fois
présidente du jury de sélection et directrice du Département d'administration.

[Par. 11]

i] Au paragraphe 26 de l'exposé de sa demande, M. Ayangma a reconnu qu'il avait posé sa
candidature au poste annoncé le 7 janvier 2014 et n'avait pas obtenu une entrevue. Le 28 mai 2015, il a écrit à
Teirance J. LeBlanc, le représentant de l'employeur pour l'Université, affirmant que la candidate retenue ne
possédait pas les qualifications dont faisait état l'annonce de 2013 concernant le poste en question, notamment
parce qu'elle n'était pas titulaire d'un doctorat.

l] Dans l'arrêt Dupuis c. City ofMoncton, 2005 NBCA 47 (CanLII), 284 R.N.-B. (2®) 97, la
Cour, citant l'arrêt Central Trust Ce. c. Rafuse, 1986 CanLII 29 (SCC), [1986] 2 R.C.S. 147, [1986] A.C.S.

n° 52 (QL), à la p. 224, a tiré la conclusion suivante :

[Une] cause d'action prend naissance, aux fins de la prescription, lorsque les faits
importants sur lesquels repose cette cause d'action ont été découverts par le demandeur
ou auraient dû l'être s'il avait fait preuve de diligence raisonnable. [...]

[Par. 29]

Voir également Kamloops c. Nielsen, 1984 CanLII 21 (SCC), [1984] 2 R.C.S. 2, [1984] A.C.S. n°29 (QL),
aux p. 36 à 41.
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5] Voici le texte de rarticle 5 de laZoz sur la prescription, L.N.-B. 2009, ch. L-8.5 :

General limitation periods Délais

ordinaires

de prescription

5(1) Uniess otherwise provided in
this Act, no daim shall be
brought after the earlier of

5(1) Sauf disposition contraire de
la présente loi, toute réclamation
se prescrit par celui des délais ci-
dessous qui expire le premier :

(a) two years from the day on
which the daim is discovered,
and

a) deux ans à compter du jour
où sont découverts les faits y
ayant donné naissance;

(b) fifteen years from the day
on which the act or omission

on which the daim is based

occurred.

b) quinze ans à compter du
Jour où a eu lieu l'acte ou
l'omission sur lequel elle est
fondée.

5(2) A daim is discovered on the
day on which the claimant first
knew or ought reasonably to have
known

5(2) Les faits ayant donné
naissance à la réclamation sont

découverts le jour où le réclamant
a  appris ou aurait dû
normalement apprendre :

(a) that the injury, loss or
damage had occurred.

a) que sont survenus les
préjudices, les pertes ou les
dommages;

(b) that the injury, loss or
damage was caused by or
contributed to by an act or
omission, and

b) que les préjudices, les
pertes ou les dommages ont
été causés entièrement ou en

partie par un acte ou une
omission;

(c) that the act or omission was
that of the défendant.

c) que l'acte ou l'omission
était le fait du défendeur.
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1-] Dans la présente instance, l'Université fait valoir que M. Ayangma savait que sa
candidature avait été rejetée lorsqu'il a reçu un avis à cet effet de l'Université dans une lettre datée du
3 mars 2014.

Dans ses motifs, le juge saisi de. la motion a tranché qu'« [i]l est incontestable qu'au plus
tard le 12 mai 2015, M. Ayangma savait que le poste avait été comblé le l^"" juillet 2014 » (par. 16). Il a donc
rejeté l'action civile après avoir déterminé qu'elle était prescrite. Ce faisant, il a conclu que M. Ayangma avait
été informé le 3 mars 2014 que sa candidature avait été rejetée. M. Ayangma a déposé le grief dans lequel il
contestait la décision de l'Université le 12 mai 2015. L'action de M. Ayangma a été introduite le 29 mai 2017.
Ce sont là des conclusions de fait qui commandent la déférence en l'absence d'une erreur manifeste et
dominante.

Dans l'arrêt Miramichi Lumber Products Inc. et autre c. Province du Nouveau-Brunswick,
représentée par le Ministère du développement de l'énergie et des ressources et autres, 2019 NBCA 61
(CanLII), [2019] A.N.-B. n° 202 (QL), la juge d'appel Quigg a écrit ce qui suit :

S'agissant de la conclusion du juge saisi de la requête selon laquelle la requête était
prescrite, la jurisprudence établit de façon constante que la question de savoir si une
procédure judiciaire est prescrite est une question mixte de droit et de fait au sujet de
laquelle une cour ne devrait pas intervenir à moins qu'une erreur manifeste et dominante
n'ait été commise (Guarantee Co. of North America c. Gordon Capital Corp., 1999
CanLII 664 (SCC), [1999] 3 R.C.S. 423, [1999] A.C.S. n° 60 (QL), par. 28; Longo c.
MacLarenArt Centre, 2014 ONCA 526 (CanLII), [2014] O.J. No. 3242 (QL), par. 38 et
39; Crombie Property Holdings Limited c. McColl-Frontenac Inc. (Texaco Canada
Limited), 2017 ONCA 16 (CanLII), [2017] O.J. No. 142 (QL), par. 31 (autorisation de
pourvoi à la Cour suprême du Canada refusée à [2017] C.S.C.R. n° 85); et Fehr c. Sun
Life Assurance Company of Canada, 2018 ONCA 718 (CanLII), [2018] O.J. No. 4513
(QL), par. 143). Dans l'arrêt Zo«go, le juge d'appel Hourigan a dit :

[TRADUCTION]
La question de savoir si un délai de prescription a expiré avant le dépôt d'une
déclaration est une question mixte de fait et de droit. En conséquence, la question à
trancher dans le présent appel est celle de savoir si le juge saisi de la motion a
commis une erreur manifeste et dominante en concluant que la demande était
prescrite par la loi.

Il est entendu qu'une erreur manifeste et dominante est une erreur évidente qui est
suffisamment importante pour vicier la conclusion de fait qui est contestée.
L'appelant doit démontrer que l'erreur touche au cœur même de la conclusion de
fait qui est contestée et que, en conséquence de l'erreur, le fait ne peut être affirmé
sans risque de se tromper : Waxman c. Waxman (2004), 2004 CanLII 39040 (ON
CA), 186 O.A.C. 201, p. 267 (C.A.), autorisation de pourvoi refusée à [2004]
C.S.C.R. n° 291. [Par. 38 à 39]

[Par. 12]
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7] M. Ayangma afifirme que le délai de prescription devrait être de six ans au motif qu'il a

allégué la violation de la Charte dans ses plaidoiries et que le délai dans lequel il devait déposer son action
civile a commencé à courir lorsqu'il a reçu la décision de la Commission des droits de la personne. C'est à bon
droit que le juge saisi de la motion a fait observer que M. Ayangma avait en vain invoqué le même argument
dans Vaffaire Ayangma c. Canada Health Infoway, 2017 PECA 13 (CanLII), [2017] P.E.I.J. No. 23 (QL). Dans
cette cause, la Cour examinait un ensemble de faits analogues aux faits de l'espèce et a conclu que l'action
civile intentée par M. Ayangma était prescrite du fait que ce n'était que le 21 juillet 2015 qu'il avait déposé sa
demande, soit après que la Commission des droits de la personne eut statué sur les affaires en cause, le délai de
prescription de deux ans étant alors échu. De la même façon, en l'espèce, le juge a conclu que les demandes
dans lesquelles sont soulevées des allégations de violation de la Charte sont soumises au délai de prescription
provincial ordinaire qui est de deux ans au Nouveau-Brunswick. Voir Coffey c. Fraser Valley (Régional
District), 2018 BCSC 959 (CanLII), [2018] B.C.J. No. 1113 (QL).

1] La conclusion du juge saisi de la motion est étayée par la preuve. À notre avis, il n'a
commis aucune erreur de droit, et il n'a pas non plus commis une erreur manifeste et dominante susceptible de
permettre notre intervention en appel.

D. Ordonnance déclarant le plaideur quérulent

)] L'Université a demandé et obtenu une ordonnance sous le régime de la règle 76.1.04. Une
ordonnance rendue en vertu de cette règle interdit à une partie d'introduire d'autres instances devant la Cour du
Banc de la Reine ou la Cour des petites créances, ou encore de continuer une instance déjà introduite devant
ces tribunaux, à moins d'en avoir obtenu l'autorisation. Afin de déterminer s'il doit rendre une telle
ordonnance, le juge peut tenir compte de toute ordonnance semblable rendue contre la personne en cause par
tout autre tribunal, y compris un tribunal situé à l'extérieur du Nouveau-Brunswick, ainsi que des instances que
cette personne a introduites de façon persistante et sans motif raisonnable devant tout autre tribunal, y compris
un tribunal situé à l'extérieur du Nouveau-Brunswick (règle 76.1.02(2)).

)] Dans l'affaire Bossé c. Caisse populaire acadienne Ltée, [2018] A.N.-B. n° 164 (QL),
notre Cour a longuement traité de la règle susmentionnée. Elle a affirmé ce qui suit :

Dans Greene c. Province du Nouveau-Brunswick et autres, 2014 NBBR 168 (CanLII),

428 R.N.-B. (2®) 204, le juge Glennie a offert un cadre pour l'analyse d'une demande,
faite à la Cour du Banc de la Reine, d'une ordonnance déclarant un plaideur quérulent.
Il a écrit ce qui suit :

[TRADUCTION]
Les plaidoiries frivoles sont celles qui sont sans substance ou indéfendables et il
peut s'agir notamment des cas suivants qui sont énumérés aux pages 222 et 223 du
texte de Jacob :

Ainsi, on peut qualifier une plaidoirie de frivole :

a. lorsqu'une partie se joue de la Cour,
b. lorsqu'elle ferait perdre son temps à la Cour,
c. lorsqu'elle ne peut faire l'objet d'une argumentation raisonnée,
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Md. lorsqu'elle est dénuée de fondement,
e. lorsqu'elle est vouée à l'échec,
f. lorsque l'action est intentée ou la défense opposée dans l'unique

but de contrarier,
g. lorsqu'elle a pour but d'obtenir un avantage fantaisiste,
h. lorsqu'elle ne peut vraiment apporter rien de bon. [Par. 181]

[Par. 29]

_  Une norme objective sert à établir si un plaideur est ou non quérulent. Les principaux
indicateurs permettant de déclarer un plaideur quérulent sont notamment les suivants :

a) une propension à remettre en litige des questions qui ont déjà été entendues;

b) le fait de soutenir des allégations d'actes irréguliers sans fondement contre une partie opposée,
des avocats, la cour ou des fonctionnaires administratifs;

c) le refus de se plier aux règles et aux ordonnances judiciaires, notamment le refus de verser les
dépens.

'] Dans la présente instance, le juge saisi de la motion a soigneusement passé en revue
1 historique des multiples procédures judiciaires et quasi judiciaires que M. Ayangma avait entamées dans
notre province ainsi qu'à l'île-du-Prince-Édouard. Il a écrit ce qui suit :

[TEXTE ORIGINAL]
M. Ayangma a, se référant à la base de données de l'institut Canadien d'information
juridique (CanLII) plus de cent décisions rapportées l'impliquant. 11 existe 156 000,00 $
sri jugement impayé résultant de procédures judiciaires dont la majorité représente des
dépens accordés contre lui.

[Par. 27]

ensuite observer que M. Ayangma a déposé la présente action civile et qu'il y a par
ailleurs une requête en révision qui a été rejetée et qui traite de trois des onze griefs « rattachés à la même
situation de faits. » Le juge ajoute que M. Ayangma a déposé une autre poursuite se fondant sur les mêmes
faits que la requête en révision judiciaire, cette fois contre l'Université, le vice-recteur à l'administration et aux
ressources humaines, le doyen de la faculté d'administration et le chef de département. Dans cette action,
M. Ayangma a soulevé des allégations de diffamation, de fraude et d'assertion négligente et inexacte, de
complot délictueux, de représailles, d'intimidation, de harcèlement, d'abus d'autorité et d'abus de procédure,
de mauvaise foi, de manquement à leur obligation d'agir avec honnêteté dans leurs obligations contractuelles
individuelles, de violation de la convention collective, d'inconduite ayant mené à une enquête déficiente et à
une suspension disciplinaire déguisée, et de violation de la Charte.
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J] Appliquant les principes énoncés dans l'arrêt Bossé, le juge n'a eu « aucune difficulté » à conclure
que M. Ayangma est un plaideur quérulant qui « abuse du système judiciaire et l'administration de la justice au
Nouveau-Brunswick et ailleurs » (par. 33). Nous ne trouvons aucune erreur dans l'application des principes
juridiques aux faits en cause et nous concluons que la décision rendue par le juge saisi de la motion sur cette
question était correcte.

E. Récusation

M. Ayangma a donné plusieurs raisons pour lesquelles il pensait que le juge était partial et
aurait dû se récuser. Il a notamment affirmé qu'il y avait conflit d'intérêts parce que le juge avait fréquenté
l'Université comme étudiant. Il a allégué que le juge avait levé le ton pendant l'audience du 5 octobre 2018. Il
a fait valoir que le juge, du fait qu'il était saisi de toutes les autres instances judiciaires, comme indiqué, était
partial.

5] Dans l'arrêt Rose c. Sa Majesté la Reine et autres, 2015 NBCA 26 (CanLlI), 435 R.N.-B.

(2®) 259, les juges d'appel Larlee et Quigg revoient succinctement les principes applicables lorsqu'une
ordonnance de récusation est sollicitée (par. 8 à 11). Elles écrivent ce qui suit sur la question de la partialité du
tribunal :

Nous commençons par le moyen d'appel qui soutient que la juge saisie des motions était
partiale. Dans Brooks c. Barreau du Nouveau-Brunswick et autres, notre Cour décrit ce
qui constitue la partialité de la part d'un juge qui doit se prononcer sur une affaire. Il
s'agit d'une allégation grave. Le critère applicable à la partialité dans les cas où des
allégations générales sont faites comporte à la fois un élément subjectif et un élément
objectif : R. c. S. (R.D.). Pour ce qui est de l'élément subjectif, le juge considère s'il lui
est possible d'instruire l'affaire de façon impartiale. S'il lui est impossible de le faire, il
ne doit pas aller plus loin. L'élément objectif du critère est celui de la « crainte
raisonnable de partialité », le critère habituellement appliqué. Comme notre Cour l'a
déclaré dans Dugas c. Gaudet et al, 2014 NBCA 7 (CanLII), 416 R.N.-B. (2^) 389, pour
soutenir une allégation de crainte raisonnable de partialité, il incombe de remplir les
critères suivants : « Les motifs qui sous-tendent la crainte de partialité doivent être d'une
gravité telle qu'ils réfutent la forte présomption que le ou la juge respectera son serment
d'office et "[tranchera] le litige équitablement à la lumière de ses circonstances
propres" (voir United States c. Morgan, 313 U.S. 409 (1941), à la p. 421, passage cité
avec approbation dans l'arrêt iî. c. S. (R.D.)) » (par. 5).

Dans une décision rendue oralement, la juge saisie des motions a motivé sa décision de
ne pas se récuser. Elle a alors cité et appliqué la bonne jurisprudence de la Cour suprême
du Canada et de notre Cour et a examiné et soupesé les facteurs appropriés. À notre
sens, elle n'a commis dans son application du droit en matière de partialité aucune erreur
susceptible de révision. En outre, absolument aucune preuve au dossier ne soutient
l'allégation de partialité. [Par. 16 et 17]

7] Dans V^rrèt Bossé et autres c. Lavigne, 2015 NBCA 54 (CanLII), 440 R.N.-B. (2®) 118, la
Cour précise que deux principes clés sous-tendent la récusation d'un juge : 1) la partialité et 2) la crainte
raisonnable de partialité. La présence de l'une ou de l'autre suffit pour amener un juge à se récuser. C'est au
juge qu'il appartient de déterminer s'il doit se récuser et son raisonnement doit commencer par l'analyse de son
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propre état d esprit au sujet de l'affaire en cause. Ce critère est subjectif. Pour conclure à son impartialité, le
juge doit être désintéressé eu égard à l'issue de l'affaire et ne pas être prédisposé à un résultat particulier.
Autrement dit, il doit avoir l'esprit ouvert et être susceptible d'être persuadé par la preuve et les arguments
soumis afin de statuer sur l'affaire en cause. Si le juge conclut qu'il est partial, l'analyse prend alors fin et une
récusation est appropriée, (par. 7)

5] Si le juge détermine qu'il est impartial selon le critère subjectif, le raisonnement passe alors
au critère objectif de la crainte raisonnable de partialité. Pour déterminer s'il peut exister une crainte
raisonnable de partialité, le juge doit répondre à la question suivante : « [Ujne personne raisonnable et bien
renseignée qui étudierait la situation en profondeur et de façon "pratique et réaliste" serait-elle d'avis que,
"selon toute vraisemblance, le [ou la] juge, consciemment ou non, ne rendra pas une décision juste"? ». Les
éléments du critère objectif sont les suivants : (1) le critère est considéré du point de vue d'une personne
raisonnable; (2) celle-ci est bien renseignée des circonstances de l'affaire; (3) la crainte de partialité est
raisonnable; (4) la situation fait l'objet d'un examen réaliste et pratique; et (5) l'analyse commence par une
forte présomption d'impartialité judiciaire et vise à déterminer si celle-ci a été réfutée, (par. 7)

Le juge a traité oralement de la motion en récusation de M. Ayangma dans la matinée du
17 décembre 2018. Il a rejeté la motion après avoir conclu qu'il pouvait trancher les questions dont il était saisi
de façon juste et impartiale. Le juge a commencé par reprendre les différentes plaintes que M. Ayangma avait
formulées dans sa motion. Dans ces plaintes, M. Ayangma accusait le juge de collusion avec l'Université parce
qu'il avait étudié dans cet établissement. Il soutenait que le juge avait déjà pris une décision sur toutes les
affaires dont il était saisi étant donné qu'il les avait abordées dans ses observations impromptues.

Le juge a ensuite passé en revue la jurisprudence applicable et l'a appliquée à la motion. Il
a conclu qu'il avait l'esprit ouvert et qu'il n'existait aucun fondement à l'allégation de partialité ou de crainte
raisonnable de partialité. Son analyse était exhaustive et approfondie. Il est arrivé à la conclusion qu'une
personne raisonnable et bien informée qui examinerait l'argument avec objectivité ne conclurait pas qu'il est
partial ou qu'il a un préjugé (voir également Ayangma c. Université de Moncton, Campus de Moncton et autre,
2019 NBCA 73 (CanLII)). Nous ne voyons aucune erreur dans l'analyse du juge saisi de la motion et ce moyen
d'appel est donc rejeté.

VI. Dispositif

i] L'appel est rejeté avec dépens qui sont fixés à 2 500 $.
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The following is the judgment delivered by
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1. Introduction

Mr. Ayangma seeks to set aside a judge's décision which upheld an arbitrator's order to
summarily dismiss his grievance without dealing with the substantive issues.
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Mr. Ayangma was employed by the Université de Moncton ("Université") as a part-time
professer from 2010 to 2018, and he was a member of a bargaining unit represented by the Association des
bibliothécaires, professeures et professeurs de l'Université de Moncton ("Association"), which negotiated a
collective agreement with the Université.

On January 5, 2018, the Université sent a letter to Mr. Ayangma advising him it had
received a number of complaints from students, notably conceming the quality of his teaching. In the letter, the
Université observed that part of Mr. Ayangma's rémunération package included a bonus because he possessed
a PhD. It requested Mr. Ayangma to provide a copy of his dissertation. Instead, he provided a summary of his
dissertation, which the Université asserted was similar to that of another PhD candidate. His bonus was
withdrawn pending receipt of the full text. Finally, the Université concluded that Mr. Ayangma was in
violation of articles 14.05 and 14.10 of the collective agreement as he failed to file the student évaluations for
the spring term 2017 on time. As a resuit, the Université launched an investigation during which time Mr.
Ayangma was suspended with pay. He was eventually terminated.

On January 12, 2018, Mr. Ayangma filed 11 grievances through his union, asserting the
administrative suspension was in reality a disguised disciplinary suspension, was unfair, and the Université
was in violation of more than 10 sections of the collective agreement.

Mr. Ayangma sought an order requiring the Université to cease what he labelled as
psychological harassment, and he requested a letter of apology and sought damages. He argued the
Université's demand that he produce a copy of his doctoral thesis was not justified and constituted an abuse of
authority. He levelled complaints relating to a perceived violation of the rules of natural justice, a lack of
professional ethics, psychological harassment, and a violation of the rules of good faith in contractual
obligations. The Université replied to Ihie grievances denying wrongdoing, or any violations of the collective
agreement.

Pursuant to s. 55.01 of the Industrial Relations Act, R.S.N.B. 1973, c. 1-4, an arbitrator

was appointed to hear the grievances. At the request of the Université, prior to the hearing, the arbitrator issued
a summons requiring Mr. Ayangma to produce his doctoral dissertation entitled, The Effects of Workplace
Ostracism - A Qualitative and Quantitative Research Based Study (PhD Dissertation, Califomia Coast
University, 1996). The summons issued under s. 76(l)(a) oïHciQAct.

The Association represented Mr. Ayangma, as a member of Unité 11. Counsel for the
Association was satisfied the production of the dissertation would not negatively affect Mr. Ayangma, as he
was adamant he had not plagiarized his dissertation, an issue the Université had raised. It was on that basis the
Association maintained the document should be produced at the arbitration hearing.

I  On the day of the hearing, May 10, 2018, Mr. Ayangma appeared without the dissertation
and refused to produce it, arguing the Université had not established its relevance. He stated he would not
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70produce the dissertation until its relevance was established. He complained tnat the Association was acting in
an arbitraiy and discriminatory manner, and in bad faith, when it refused to inquire on what basis the
Université required a copy of his dissertation. The arbitrator allowed Mr. Ayangma to speak over the
objections ofthe Association, although he was not given standing/ler se.

The arbitrator adjoumed the hearing and ordered Mr. Ayangma to produce his dissertation
to counsel for the Université no later than May 15, 2018, at 4:00 p.m. When Mr. Ayangma failed to comply,
the arbitrator dismissed the grievance which related to the production of his dissertation, and adjoumed the
hearing with respect to the other grievances, sine die.

Mr. Ayangma filed an application seeking judicial review of the arbitrator's décision. The
Association was added as a party so that it could address the issue of whether Mr. Ayangma had standing. The
application judge summarized the issues before him. He writes:

[TRANSLATION]
In his application, Mr. Ayangma contends that the arbitrator did not have jurisdiction,
having failed to détermine the nature of the penalty, whether "administrative" or
"disciplinary." In addition, he seeks a déclaration that independent intervenor status was
not obtained, arguing that it was clear the Association was taking a position adverse to
his interests and that their submissions were flawed from the outset. Finally, Mr.
Ayangma seeks to set aside the arbitrator's décision to order the production of his
doctoral dissertation without having first determined its relevance and necessity.

[para. 11]

1] The judge identified a preliminary question as follows: [TRANSLATION] "[t]he only
issue to be determined is whether Mr. Ayangma has the requisite standing to bring the application for judicial
review" (para. 22). Following a review of the pertinent jurisprudence with respect to standing, the judge
concluded Mr. Ayangma was bound by ss. 21 and 55 of the Industrial Relations Act. The judge found "[t]he
Association has always been prepared to represent Mr. Ayangma's interests and has always wanted his
grievances to be heard on the merits with the relevant evidence before the arbitrator" (para. 40). He concluded,
"[tjhere is no conflict of interest between the Association and Mr. Ayangma and the disagreement is on an
issue ofjurisdiction and evidentiary relevance. Mr. Ayangma's position is untenable" (para. 42).

-] The judge determined the relevance of the dissertation was directly connected to whether
Mr. Ayangma was entitled to a doctoral bonus. The judge found Mr. Ayangma's reasons for not submitting it
were [TRANSLATION] "incohérent," and that his failure to cooperate left no doubt about his intentions. In
dismissing the judicial review application, he found the arbitrator's décision was reasonable.

m. Grounds of Appeal

Mr. Ayangma raises several grounds of appeal which are summarized as follows:
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1) The application judge erred in law and acted contrary to s. 24(1) of the Officiai Languages Act,

S.N.B. 2002, c. O-0.5, which requires that "[a]ny final décision, order or judgment of any court,
including any reasons given therefor and summaries, shall be published in both officiai languages
where (a) it détermines a question of law of interest or importance to the général public, or (b) the
proceedings leading to its issuance were conducted in whole or in part in both officiai languages";

2) The application judge erred in law: (1) by upholding the arbitrator's décision to dismiss the
grievance because he refused to provide a copy of bis doctoral dissertation to both the respondent and
the Université de Moncton, which décision was made without first determining its relevance as
required by law; and (2) by finding he did not have standing in the within proceeding and/or that the
respondent was acting in the best interests of the appellant when he proposed that its member be
found in contempt of the tribunal; and

3) The application judge abused his position as a judge in conducting himself in a manner that gives
rise to bias and appréhension of bias, and undermines the administration of justice.

IV. Standard of Review

t] The rôle of the Court of Appeal in a case such as this one is to "step into the shoes of the
lower court (the judge on the application for judicial review) while focusing on the administrative
décision" (Canadian Union of Public Employées, Local 60 v. City of Edmundston, 2016 NBCA 3 (CanLll),
445 N.B.R. (2d) 180, at para. 11). In short, an appellate court performs its own analysis to détermine what the
appropriate standard of review should be {Merck Frosst Canada Ltd. v. Canada (Health), 2012 SCC 3
(CanLll), [2012] 1 S.C.R. 23, at para. 247; Agraira v. Canada (Public Safety and Emergency Preparedness),
2013 SCC 36 (CanLll), [2013] 2 S.C.R. 559, at paras. 45-47; Her Majesty the Queen in Right of the Province
ofNew Brunswick, as represented by the Minister of Education v. Kennedy et al, 2015 NBCA 58 (CanLll),
[2015] N.B.J. No. 246 (QL), at para. 81; O'Connell, as the Registrar of Motor Vehicles for the Province of
New Brunswick V. Maxwell, 2016 NBCA 37 (CanLll), 451 N.B.R. (2d) 283, at para. 21; and Régional Health
AuthorityA v. Dr. Khider, 2019 NBCA 5 (CanLll), [2018] N.B.J. No. 338 (QL), at para. 10).

5] As stated in Dunsmuir v. New Brunswick, 2008 SCC 9 (CanLll), [2008] I S.C.R. 190,
questions of fact, discrétion, and policy were reviewable by the application judge on the standard of
reasonableness (paras. 51 and 53). The same applied where légal questions cannot be separated from factual
questions (para. 51).

5] On a pure question of law, a reviewing court owes deference to a Board's findings that
involve the interprétation of its home statute, a closely related statute, and any contractual arrangements that
fall within the scope of the Board's mandate (see International Brotherhood ofElectrical Workers, Local 1555
V. Dobbelsteyn et al., 2017 NBCA 2 (CanLll), [2017] N.B.J. No. 2 (QL), at para. 13). In the présent case, the
légal issues raised do not call for the interprétation of such statutes, so we agree with the appellant that the
standard of review regarding those questions is correctness.

V. Analvsis
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A. Violation of the Officiai Languages Act

l] We adopt the reasons on this same issue, as stated in Ayangma v. Université de Moncton,
Moncton Campus, 2019 NBCA 72 (CanLII).

B. Upholding the arbitrator 's décision

?] The application judge writes:

[TRANSLATION]
Mr. Ayangma's position that the arbitrator exceeded his jurisdiction by dealing with a
grievance challenging an administrative suspension with pay is incompréhensible. Mr.
Ayangma drafted the grievances himself. It would have been illogical for the
Association to challenge the arbitral nature of its own grievances before the arbitrator
and worse still to question the arbitrator's jurisdiction. The only two relevant issues for
review were the décision to order the production of the document and the measure to
address the refusai to produce it. [para. 45]

?] The Association submits that the answer to Mr. Ayangma's complaint in this regard is
found in CUPE, Local 60 v. City of Edmundston. The issues of the relevancy of the dissertation and arbitral
jurisdiction were not properly before the arbitrator because Mr. Ayangma refused to produce'his dissertation,
and he claimed the Association was not properly representing his interests when it supported the Université's
request that he produce it. In our view, counsel for the Association was in the best position to place the above
two issues before the arbitrator for détermination. Mr. Ayangma refused to comply with the summons and took
issue with the advice he was given by counsel for the Association. In refusing to produce his dissertation, the
arbitrator could not adjudicate the grievance relating to the bonus suspension. The arbitrator correctly
determined that Mr. Ayangma's interests were properly represented by the légal counsel appointed by the
Association.

C. The question ofstanding

)] The Association has exclusive authority to represent members of the bargaining unit during
arbitration proceedings (see Migneault v. New Brunswick (Board of Management), 2016 NBCA 52 (CanLII),
452 N.B.R. (2d) 223, per Richard J.A. (as he then was); and Tait v. Her Majesty the Queen in Right of the
Province of New Brunswick, as represented hy Board of Management on behalf of Ambulance NB, 2013
NBCA 71 (CanLII), 412 N.B.R. (2d) 395, per Robertson J.A.). The principles are the same in this case. Mr.
Ayangma was a member of a bargaining unit which falls under the jurisdiction of the Industrial Relations Act.
The Court has spoken to the rôle of a union in grievance arbitration matters on several occasions.
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73
[] In Tait, Robertson J.A. quoted from Noël v. Société d'énergie de la Baie James, 2001 SCC

39 (CanLII), [2001] 2 S.C.R. 207, at paras. 62-63:

Given the day-to-day reality of managing collective agreements, the interprétation of
arbitration awards, and the abundance of litigation in this area, a union cannot be placed
under a duty to challenge each and every arbitration award at the behest of the employée
in question on the ground of unreasonableness of the décision, even in dismissal cases.
The rule is that the employer and the union are entitled to the stability that results from
s. 101 L.C., which provides: "The arbitration award is without appeal, binds the parties
and, where such is the case, any employée concemed...". Judicial review must therefore
not be seen as a routine way of challenging awards or as a right of appeal. Accordingly,
even in discipline and dismissal cases, the normal process provided by the Act ends with
arbitration. That process represents the normal and exclusive method of resolving the
conflicts that arise in the course of administering collective agreements, including
disciplinary action. In fact, this Court gave strong support for the principle of exclusivity
and fînality in Weber v. Ontario Hydro, 1995 CanLII 108 (SCC), [1995] 2 S.C.R. 929,
pp. 956-957 and 959, per McLachlin J. That approach is also intended to discourage
challenges that are collatéral to disputes which, as a général rule, will be definitively
disposed of under the procédure for administering collective agreements. While judicial
review by the superior courts is an important principle, it cannot allow employées to
jeopardize this expectation of stability in labour relations in a situation where there is
union représentation. Allowing an emnlovee to take action against a décision made by
bis or her union, bv applving for judicial review where he or she believes that the
arbitration award was unreasonable. would offend the union's exclusive right of

représentation and the législative intent regarding the fmalitv of the arbitration process.
and would ieopardize thé effectiveness and speed of the arbitration process.

Récognition of this kind of right to challenge an arbitration award would necessarily
offend the fondamental principles goveming relations with the employer where there is a
right of exclusive collective représentation. In a case where the arbitration process bas
been carried out, in accordance with the collective agreement, the employer is entitled to
expect that a grievance that bas been disposed of by the arbitrator will, as a rule, be
disposed of permanently, and that the arbitration process will not be exposed to
challenges that are launched without any control being exercised by its union
interlocutor. As a général rule, the proper performance by the employer of the duty to
negotiate and apply collective agreements must carry with it an assurance of stability in
terms of the conditions of employment in its company. [para. 3]

[Emphasis is that of Robertson J.A.]

>] The above was quoted, with approval, by Richard J.A. (as he then was) in Migneault, at
para. 8. These same principles are applicable here.

5] There are three exceptions to the above. They include:

a) a case where the collective agreement permits an employée to represent himself/herself;

b) a case where the union adopts a position against the interests of the employée; or
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c) a case where the représentation by the union is déficient.

See Yee v. Trent University, 2010 ONSC 3307, [2010] O.J. No. 2697 (QL), at para. 8.

The Association correctly argues the collective agreement does not permit an employée to
represent himself/herself at an arbitration hearing unless he or she can bring themselves within one of the
exceptions noted. It daims Mr. Ayangma cannot do so. The Association submits it did not adopt a position
against the best interests of Mr. Ayangma, as discussed in Singh v. Laurentian University, [1991] O.J. No. 526
(Ct. J. (Gen. Div.)) (QL). In addition, the Association states that its représentation of Mr. Ayangma was not
déficient. In 3M Canada Inc. v. CAW-Canada, Local 27 (Chapman Grievance), [1997] O.L.A.A. No. 582
(QL), a grievor demanded standing on the basis the union had a conflict of interest and was not representing
her adequately. The arbitrator recognized it was not unusual for grievors to challenge stratégie décisions made
by their unions, however, stated, "[...] [t]he law simply demands a careful, honest and even-handed exercise of
the duty of représentation as the exclusive bargaining agent for the employées" (para. 27).

In our view, a distinction can be drawn between those disputes where a grievor takes issue
with his or her union représentative concerning stratégie décisions and those where true conflicts of interest
arise. In our view, the judge correctly upheld the arbitrator's décision concerning Mr. Ayangma's
représentation on his own behalf before the tribunal. Mr. Ayangma did not bring a case forward to justify
exceptional treatment to warrant standing. The judge did not exceed his jurisdiction on this issue. We discem
no reviewable error and this ground of appeal is therefore dismissed.

D. Récusai motion

5] Mr. Ayangma raised allégations of bias and asked the Judge to récusé himself. He submits
the Judge's conduct was intimidating and inappropriate. He states the Judge:

a) commented on an issue that was not before him that day;

b) repeatedly raised his voice during the hearing in an [TRANSLATION] "attempt" to intimidate;

c) refiised to récusé himself, even though a formai motion had been filed accusing him of bias and/or
an appréhension of bias; and

d) ignored settled principles of law on the issue of disclosure and their relevancy.
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TS
7] During a previous hearing, the application judge commented that [TRANSLATION] "Mr.

Ayangma is a vexations litigant who abuses the légal system and administration of justice in New Brunswick
and elsewhere, as the Suprême Court of Prince Edward Island has already concluded."

5] In Rothesay Residents Association Inc. v. Rothesay Héritage Préservation & Review Board
et al, 2006 NBCA 61 (CanLII), 299 N.B.R. (2d) 369, the Court writes;

In brief, the reasonable appréhension of bias test is an objective one: what would an
informed person, viewing the matter realistically, conclude? However, the party alleging
bias must recognize that the threshold for fmding a real or perceived bias is a high one. •
Such allégations are not to be made lightly. [para 18]

7] The starting point for the reasonable appréhension of bias test comes from de Grandpré J.'s
dissent in Committee for Justice and Liberty v. National Energy Board et al, 1976 CanLII 2 (SCC), [1978] 1
S.C.R. 369, [1976] S.C.J. No. 118 (QL). The test has been confirmed in Wewaykum Indian Band v. Canada,
2003 SCC 45 (CanLII), [2003] 2 S.C.R. 259, at para. 60. The state of mind of the "disinterested third person"
in the reasonable appréhension of bias analysis "must be reasonable and not overly sensitive or
scrupulous" (Lapointe v. R, 2010 NBCA 63 (CanLII), 363 N.B.R. (2d) 129, at para. 15).

)] Comments made by a judge must be considered within the broader context of the entire
proceeding or décision. In some cases, the context will demonstrate that such comments do not, in fact,
contribute to real or perceived bias {Lapointe, at para. 18).

1] In RB. V. A.G., 2019 NBCA 53 (CanLII), [2019] N.B.J. No. 171 (QL), the Court observes
that trial judges benefit from a presumption of integrity that includes presumed impartiality (para. 8). An
allégation of a reasonable appréhension of bias questions the integrity of both the presiding judge and the
administration of justice; therefore, the threshold to establish a reasonable appréhension of bias is high. It
requires "a real likelihood or probability of bias [...] Mere suspicion is not enough" (para. 9).

)] Brooks V. The Law Society ofNew Brunswick et al, 2015 NBCA 18 (CanLII), 433 N.B.R.
(2d) 371, quotes from the Canadian Judicial Council's publication on judicial ethics stating that judges must
"exercise their judicial functions independently and free of extraneous influence" (para. 4). Not only do judges
have a légal duty to be impartial, they also have an ethical duty not to présidé over matters they believe they
would be unable to dispose of fairly. Additionally, they have an obligation to récusé themselves if "a
reasonable, fair-minded and informed person would have a reasoned suspicion of conflict" (para 6). On the
other hand, partiality has "both an attitudinal and [a] behavioural component. It refers to one who has certain
preconceived blases, and who will allow those blases to affect his or her verdict [...]" (para 6). The reasonable
fear of partiality is not only about the personal integrity of a judge, but also about the integrity of the entire
administration of justice (para. 8). Bias, on the other hand, is a prédisposition to a particular resuit (para. 6).
The kind of bias that would be prejudicial is one that would not be objectively justifiable (para. 7). The
threshold of bias is high. It must be more than a "mere suspicion" and, therefore, there must be a real
likelihood of bias (para. 8).
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In Bossé et al. v. Lavigne, 2015 NBCA 54 (CanLII), 440 N.B.R. (2d) 118, the Court states
there are two key principles underlying the récusai of a judge from a case; 1) partiality, and 2) reasonable fear
of partiality. The presence of one of them is sufficient to make a judge récusé himself or herself. The
détermination of récusai needs to be assessed by the judge and his or her reasoning will start with analyzing his
or her own state of mind towards the case. This criterion is subjective. For a judge to conclude he or she is
impartial, he or she must be disinterested in the outcome of the case as well as not being predisposed to a
particular resuit. In other words, he or she is open-minded and will let the evidence and submissions speak for
themselves, in order to détermine the case. If the judge finds himself or herself to be partial, then the analysis
ends there and récusai is appropriate (para. 7).

I] If the judge déterminés he or she is impartial on the subjective criterion, the reasoning
continues to the objective criterion of the reasonable fear of partiality (or reasonable appréhension of bias). In
determining whether or not there may be a reasonable fear of partiality, the judge must examine five différent
factors and answer the following question: "[hjaving examined the situation in depth and viewing the matter
'realistically and practically', would a reasonable and well-informed person conclude it is 'more likely than not
that [the judge], whether consciously or unconsciously, would not décidé fairly'?". The objective test must be:
(1) taken from the perspective of a reasonable person; (2) who is well informed of the circumstances of the
case; (3) where the appréhension of bias is reasonable; (4) following both a reasonable and practical
examination of the situation; and (5) starting the analysis on a strong présomption of judicial impartiality and
then determining whether it has been displaced (para. 7).

'] The judge dismissed Mr. Ayangma's récusai motion orally on December 17, 2018. He
canvassed the relevant jurisprudence. He asked himself the appropriate questions and recorded his answers in a
measured, concise, and comprehensive manner. We see no evidence to support Mr. Ayangma's contention the
judge was biased or that the matter, viewed through the appropriate lens, raises a reasonable appréhension of
bias. This ground of appeal is therefore dismissed.

VI. Disposition

The appeal is dismissed with costs of $2,500.

Version française du jugement de la Cour rendu par

LA COUR

Introduction
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M. Ayangraa demande l'annulation d'une décision rendue par un juge qui

confirmait l'ordonnance d'un arbitre rejetant sommairement son grief sans se prononcer sur les questions de
fond.

II. Contexte

M. Ayangma a été au service de l'Université de Moncton (l'Université) à
titre de professeur à temps partiel de 2010 à 2018, et il était membre d'une unité de négociation représentée par
l'Association des bibliothécaires, des professeures et des professeurs de l'Université de Moncton
(l'Association) qui négociait une convention collective avec l'Université.

Le 5 janvier 2018, l'Université a envoyé à M. Ayangma une lettre dans
laquelle elle l'informait qu'elle avait reçu un certain nombre de plaintes d'étudiants, dont des plaintes au sujet
de la qualité de son enseignement. Dans sa lettre, l'Université faisait observer qu'une partie du régime salarial
de M. Ayangma comprenait une prime étant donné qu'il était titulaire d'un doctorat. Elle demandait à
M. Ayangma de lui remettre une copie de sa thèse. Au lieu de cela, il a présenté un résumé de sa thèse, thèse
qui, selon les dires de l'Université, était analogue à celle d'un autre candidat au doctorat. L'Université lui a
alors retiré sa prime en attendant de recevoir le texte complet de sa thèse. Finalement, l'Université a conclu que
M. Ayangma avait enfreint les articles 14.05 et 14.10 de la convention collective pour avoir omis de déposer en
temps voulu les évaluations des étudiants pour la session du printemps 2017. Par suite de cette décision,
l'Université a alors lancé une enquête pendant laquelle M. Ayangma a été suspendu avec salaire. 11 a fini par
être congédié.

Le 12 janvier 2018, M. Ayangma a déposé, par l'entremise de son
syndicat, onze griefs dans lesquels il affirmait que sa suspension administrative était en réalité une suspension
disciplinaire déguisée, qu'elle était injuste et que l'Université avait violé plus de dix articles de la convention
collective.

M. Ayangma a demandé à la Cour d'ordonner à l'Université de cesser ce
qu'il a qualifié de harcèlement psychologique et de lui remettre une lettre d'excuse ainsi que de lui verser des
dommages-intérêts. 11 a soutenu que la mise en demeure de produire une copie de sa thèse de doctorat que lui a
signifiée l'Université était injustifiée et constituait un abus de pouvoir. 11 a formulé différentes plaintes dans
lesquelles il s'estimait victime de violation des règles de justice naturelle, d'un manque d'éthique
professionnelle, de harcèlement psychologique et de violation des principes de bonne foi dans les obligations
contractuelles. L'Université a répondu aux griefs en niant avoir commis une faute quelconque ou violé la
convention collective.

En vertu de l'article 55.01 de la Loi sur les relations industrielles,

L.R.N.-B. 1973, ch. 1-4, un arbitre a été nommé pour entendre les griefs. À la demande de l'Université, avant
l'audience, l'arbitre a émis une citation imposant à M. Ayangma l'obligation de produire une copie de sa thèse
de doctorat intitulée The Effects of Workplace Ostracism - A Qualitative and Quantitative Research Based
Study (PhD Dissertation, Califomia Coast University, 1996). Cette citation a été émise sous le régime de
l'ai. 76(l)a) de laLof.
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L'Association représentait M. Ayangma en sa qualité de membre de l'unité

IL L'avocat de l'Association était persuadé que la production de la thèse n'aurait aucune conséquence négative
pour M. Ayangma étant donné que ce dernier affirmait catégoriquement qu'il n'avait commis aucun plagiat
dans sa thèse, une question que l'Université avait soulevée. C'est sur cette base que l'Association a soutenu
que le document devait être produit lors de l'audience d'arbitrage.

Le jour de l'audience, soit le 10 mai 2018, M. Ayangma s'est présenté sans
sa thèse et a refusé de la produire, faisant valoir que l'Université n'avait pas établi sa pertinence. Il a affirmé
qu'il ne produirait la thèse en question que lorsque sa pertinence aurait été établie. Il s'est plaint de ce que
l'Association agissait de manière arbitraire et discriminatoire et avait fait preuve de mauvaise foi en refusant de
s'enquérir des raisons pour lesquelles l'Université avait besoin d'une copie de sa thèse. L'arbitre a autorisé
M. Ayangma à prendre la parole malgré les objections de l'Association, et ce, même s'il n'avait obtenu qualité
pour agir à proprement parler.

L'arbitre a alors ajourné l'audience et ordonné à M. Ayangma de remettre
sa thèse à l'avocat de l'Université au plus tard le 15 mai 2018 à 16 h. Lorsque M. Ayangma a refusé
d'obtempérer, l'arbitre a rejeté le grief relatif à la production de la thèse et ajourné sine die l'audience portant
sur les autres griefs.

)] M. Ayangma a déposé une requête en révision judiciaire de la décision de
l'arbitre. L'Association a été jointe comme partie afin de lui permettre d'intervenir sur la question de savoir si
M. Ayangma avait qualité pour agir. Le juge saisi de la requête a résumé en ces termes les questions qui lui
étaient soumises. Il a écrit ce qui suit :

[TEXTE ORIGINAL]
Dans sa requête M. Ayangma allègue que l'arbitre n'avait pas compétence ayant failli
d'abord de déterminer la nature de la sanction qu'elle soit « administrative » ou
« disciplinaire ». De plus, il réclame une déclaration qui n'a pas obtenu fin statut
d'intervenant indépendant alléguant qu'il était évident que l'Association prenait une
position adverse à ses intérêts et que leurs représentations dès le début étaient
déficientes. Enfin, M. Ayangma demande d'invalider la décision de l'arbitre d'ordonner
la production de sa dissertation doctorale sans en avoir d'abord déterminer la pertinence
et la nécessité. [Par. 11]

1] Le juge a formulé la question à trancher en ces termes : « La seule question
a traité est est-ce que M. Ayangma a la qualité d'agir requise pour introduire la requête en révision
judiciaire? » (par. 22). Après avoir passé en revue la jurisprudence pertinente en matière de qualité pour agir, le
juge a déterminé que M. Ayangma était lié par les art. 21 et 55 de la Loi sur les relations industrielles. Il est
arrivé à la conclusion que « [1]'Association a toujours été disposée à représenter les intérêts de M. Ayangma et
a toujours voulu que ses griefs soient entendus sur le fond avec la preuve pertinente devant l'arbitre » (par. 40).
Il a conclu ; « Il n'y a aucun conflit d'intérêt entre l'Association et M. Ayangma et l[e] différen[d] [porte] sur
une question de juridiction et de pertinence de la preuve. Cette position de M. Ayangma est
intenable » (par. 42).

I] Le juge a déterminé que la pertinence de la thèse était directement liée à la
question de savoir si M. Ayangma avait droit à une prime doctorale. Il a déterminé que M. Ayangma était
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« incohérent » dans les motifs qu'il invoquait pour ne pas produire sa thèse et que son refus de coopérer ne
laissait aucun doute au sujet de ses intentions. En rejetant la requête en révision judiciaire, il a conclu que la
décision de l'arbitre était raisonnable.

m. Moyens d'appel

5] M. Ayangma soulève plusieurs moyens d'appel dont voici un résumé :

1) Le juge saisi de la requête a commis une erreur de droit et enfreint le par. 24(1 ) de la Loi sur les
langues officielles, L.N.-B. 2002, ch. O-0.5, qui prescrit que « [l]es décisions ou ordonnances
définitives des tribunaux, exposés des motifs et sommaires compris, sont publiés dans les deux
langues officielles a) si le point de droit en litige présente de l'intérêt ou de l'importance pour le
public; ou b) lorsque les procédures se sont déroulées, en tout ou en partie, dans les deux langues
officielles »;

2) le juge saisi de la requête a commis une erreur de droit (1) en confirmant la décision de l'arbitre
de rejeter le grief au motif qu'il avait refusé de remettre une copie de sa thèse de doctorat à l'intimée
ainsi qu'à l'Université de Moncton, une décision qui avait été rendue sans que la pertinence de cette
thèse ait été déterminée au préalable comme le prescrit la loi et (2) en concluant qu'il n'avait pas
qualité pour agir dans le cadre de la procédure en cause et/ou que l'Association intimée agissait dans
l'intérêt supérieur de l'appelant lorsqu'elle avait proposé que son membre soit déclaré coupable
d'outrage au tribunal; et

3) le juge saisi de la requête a abusé de sa qualité de juge en adoptant une conduite de nature à
susciter un doute quant à sa partialité ainsi qu'une crainte de partialité et à déconsidérer
l'administration de Injustice.

IV. Norme de contrôle

I] Le rôle de la Cour d'appel consiste à « se mettre à la place du tribunal
d'instance inférieure (le juge saisi de la requête en révision judiciaire) tout en se concentrant sur la décision
administrative » {Syndicat canadien de la fonction publique, section locale 60 c. Ville d'Edmundston, 2016

NBCA 3 (CanLII), 445 R.N.-B. (2®) 180, au par. 11). Bref, une cour d'appel effectue sa propre analyse afin de
déterminer quelle devrait être la norme de contrôle applicable {Merck Frosst Canada Ltée c. Canada (Santé),
2012 CSC 3 (CanLII), [2012] 1 R.C.S. 23, au par. 247; Agraira c. Canada (Sécurité publique et Protection
civile), 2013 CSC 36 (CanLII), [2013] 2 R.C.S. 559, aux par. 45 à 47; Sa Majesté la Reine du chef du
Noicveau-Brunswick, représentée par le ministre de l'Éducation c. Kennedy et autres, 2015 NBCA 58
(CanLII), [2015] A.N.-B. n°246 (QL), au par. 81; O'Connell, en sa qualité de registraire des véhicules à
moteur de la Province du Nouveau-Brunswick c. Maxwell, 2016 NBCA 37 (CanLII), 451 R.N.-B. (2®) 283, au

par. 21; et Régie régionale de la santé A c. Lf Khider, 2019 NBCA 5 (CanLII), [2018] A.N.-B. n'' 338 (QL),
au par. 10).

https://www.canlii.org/en/nb/nbca/doc/2019/2019nbca73/2019nbca73 .html?searchUrlHas... 11/21/2019



j] Comme il a été indiqué dans l'arrêt Dunsmuir c. Nouveau-Brunswick, 2008
CSC 9 (CanLII), [2008] 1 R.C.S. 190, les questions touchant aux faits, au pouvoir discrétionnaire et à la
politique générale peuvent faire l'objet d'un contrôle par le juge saisi de la requête selon la norme de la
raisonnabilité (par. 51 et 53). La même norme s'applique lorsque les questions de droit et les questions de fait
ne peuvent être dissociées (par. 51).

S'il s'agit d'une pure question de droit, la cour de révision doit faire preuve
de déférence à l'égard des conclusions auxquelles une commission est arrivée relativement à l'interprétation de
sa loi constitutive, d'une loi étroitement liée et de tout arrangement contractuel relevant de son mandat (voir
Fraternité internationale des ouvriers en électricité, section locale 1555 c. Dobbelsteyn et autres, 2017 NBCA
2 (CanLII), [2017] A.N.-B. n° 2 (QL), au par. 13). Dans la présente instance, les questions de droit soulevées
ne nécessitent pas l'interprétation de telles lois de sorte que nous convenons avec l'appelant que la norme de
contrôle applicable aux questions en cause est celle de la décision correcte.

V. Analvse

Violation de la Loi sur les langues officielles

n  Nous adoptons les motifs afférents à la même question qui sont exposés
dans V axvèt Ayangma c. Université de Moncton, Campus de Moncton, 2019 NBC A 72 (CanLII).

B. Confirmation de la décision de l'arbitre

5] Le juge saisi de la requête a écrit ce qui suit :

[TEXTE ORIGINAL]
La position de M. Ayangma voulant que l'arbitre aurait outrepassé sa compétence en
traitant d'un grief contestant une suspension administrative avec traitement est
incompréhensive. M. Ayangma a lui-même rédigé les griefs. Il aurait été illogique pour
l'Association de contester le caractère arbitrale de ses propres griefs devant l'arbitre et,
pire encore, de remettre en question la compétence de ce dernier. Les deux seules
questions pertinentes dans la révision étaient la décision d'ordonné la production de
document et la mesure pour remédier au refus de le produire. [Par. 45]

,  L'Association est d'avis que la réponse à la plainte que M. Ayangma a
formulée à cet égard se trouve dans l'arrêt Syndicat canadien de la fonction publique, section locale 60 c. Ville
d'Edmundston. L'arbitre n'était pas régulièrement saisi des questions de la pertinence de la thèse et de la
compétence arbitrale parce que M. Ayangma avait refusé de produire sa thèse et allégué que l'Association
n'avait pas convenablement défendu ses intérêts en appuyant la demande de production de l'Université. À
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SI
notre avis, l'avocat de l'Association était le mieux placé pour soumettre les deux questions susmentionnées à
l'arbitre pour qu'il les tranche. M. Ayangma a refusé de se conformer à la citation et s'est élevé contre l'avis
que lui a donné l'avocat de l'Association. Son refus de produire sa thèse a empêché l'arbitre de statuer sur le
grief afférent à la suspension de la prime doctorale. C'est donc à bon droit que l'arbitre a déterminé que le
conseiller juridique désigné par l'Association avait convenablement défendu les intérêts de M. Ayangma.

G. Qualité pour agir

)] L'Association jouit du pouvoir exclusif de représenter les membres liés par
la convention collective lors d'une procédure d'arbitrage (voir les arrêts Migneault c. Nouveau-Brunswick

(Conseil de gestion), 2016 NBCA 52 (CanLII), 452 R.N.-B. (2®) 223, motifs du juge d'appel Richard (tel était
alors son titre), et Tait c. Sa Majesté la Reine du chef de la Province du Nouveau-Brunswick, représentée par

le Conseil de gestion, pour Ambulance Nouveau-Brunswick, 2013 NBCA 71 (CanLII), 412 R.N.-B. (2®) 395,
motifs du juge d'appel Robertson). Les principes sont les mêmes en l'espèce. M. Ayangma était membre d'une
unité de négociation qui est régie par la Loi sur les relations industrielles. C'est à plusieurs reprises que la
Cour s'est prononcée sur le rôle que joue un syndicat dans l'arbitrage des griefs.

1] Dans l'arrêt Tait, le juge d'appel Robertson a cité les extraits suivants de
l'arrêt AbëZ c. Société d'énergie de la Baie James, 2001 CSC 39 (CanLII), [2001] 2 R.C.S. 207, soit les par. 62
et 63 :

Étant donné la réalité quotidienne des conventions collectives, l'interprétation des
sentences arbitrales, ainsi que la richesse foisonnante du contentieux en cette matière, un
syndicat ne saurait être placé dans l'obligation de contester au gré du salarié intéressé
toutes et chacune des sentences arbitrales, même en matière de congédiement, pour le
motif d'irrationalité de la décision. L'employeur et le syndicat ont en principe le droit de
bénéficier de la stabilité découlant de l'art. 101 C.t. qui dispose que « [l]a sentence
arbitrale est sans appel, lie les parties et, le cas échéant, tout salarié concerné... ». Le
contrôle judiciaire ne doit pas être perçu comme un moyen de contestation normal ou
comme un droit d'appel. Même en matière de mesure disciplinaire et de congédiement,
le processus usuel prévu par la loi s'arrête donc à l'arbitrage. Cette procédure représente
le mode normal et exclusif de règlement des conflits que provoque l'application des
conventions collectives, y compris en matière disciplinaire. Notre Cour a d'ailleurs
rappelé fortement ce principe d'exclusivité et de finalité dans l'arrêt Weher c. Ontario
Hydro, 1995 CanLII 108 (SCC), [1995] 2 R.C.S. 929, p. 956-957 et 959, le juge
McLachlin. Cette approche veut aussi décourager des contestations à caractère collatéral
de litiges qui trouvent, en règle générale, leur règlement définitif dans le mécanisme
d'application des conventions collectives. Le contrôle judiciaire par les cours
supérieures est un principe important, mais il ne saurait permettre au salarié de remettre
en cause cette expectative de stabilité des relations de travail dans un contexte de
représentation syndicale. Permettre au salarié d'aeir à l'encontre de la décision de son
syndicat en avant recours au contrôle judiciaire lorsqu'il estime la sentence arbitrale
irrationnelle serait une violation de l'exclusivité de la fonction de représentation du
syndicat, de l'intention législative de finalité de la procédure arbitrale, et mettrait en
péril l'efficacité et la rapidité de cette dernière.

La reconnaissance d'un tel droit à la contestation d'une décision arbitrale contredit

nécessairement les principes fondamentaux gouvernant les rapports avec l'employeur
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dans un contexte de représentation collective et exclusive. Dans un cas où la procédure
d'arbitrage a été menée, conformément à la convention collective, l'employeur peut
s'attendre à ce que le grief, tranché par l'arbitre, demeure en principe réglé et à ce que la
procédure arbitrale ne soit pas exposée à des contestations déclenchées hors de tout
contrôle de son interlocuteur syndical. En règle générale, l'exécution correcte de
l'obligation de négocier et d'appliquer les conventions collectives doit s'accompagner
pour l'employeur d'une stabilité effective des conditions de travail dans son entreprise.
[Par. 3]

[Le soulignement est du juge d'appel Robertson.]

y  Les extraits qui précèdent ont été cités avec approbation par le Juge d'appel
Richard (tel était alors son titre) au par. 8 de Varrêt Migneault. Ces mêmes principes s'appliquent en l'espèce.

Il existe trois exceptions à la règle susmentiormée. Il s'agit notamment des
situations suivantes :

un cas dans lequel la convention collective permet à un salarié d'assurer sa propre
représentation;

b. un cas dans lequel le syndicat adopte une position contraire aux intérêts du salarié;

c. un cas dans lequel la représentation assurée par le syndicat est déficiente.

Voir Yee c. Trent University, 2010 ONSC 3307, [2010] O.J. No. 2697 (QL), au par. 8.

L'Association fait valoir à bon droit que la convention collective ne permet
pas à un salarié d'assurer sa propre représentation à une audience d'arbitrage à moins qu'il ne puisse prouver
que sa situation relève de l'une des exceptions en question. Or, elle prétend que tel n'est pas le cas en l'espèce.
L'Association soutient qu'elle n'a pas adopté une position contraire à l'intérêt supérieur de M. Ayangma
comme il en est question dans Singh c. Laurentian University, [1991] O.J. No. 526 (C. Ont. (Div. gén.)) (QL).
De plus, l'Association affirme que sa représentation de M. Ayangma n'était aucunement déficiente. Dans
l'affaire 3M Canada Inc. c. CAW-Canada, Local 27 (Chapman Grievance), [1997] O.L.A.A. No. 582 (QL),
une plaignante avait demandé la qualité pour agir au motif que le syndicat se trouvait en conflit d'intérêts et ne
la représentait pas convenablement. L'arbitre a reconnu qu'il n'était pas inhabituel que des plaignants
contestent des décisions stratégiques de leur syndicat, mais elle a cependant déclaré que [TRADUCTION] « [1]
e droit exige simplement du syndicat qu'il exerce son devoir de représentation de façon attentive, honnête et
impartiale en sa qualité d'agent négociateur exclusif des salariés » (par. 27).

'J A notre avis, il est possible d'établir une distinction entre les conflits dans
lesquels un plaignant conteste les décisions stratégiques prises par son représentant syndical et ceux dans
lesquels il existe un véritable conflit d'intérêts. Selon nous, c'est à bon droit que le juge a confirmé la décision
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que l'arbitre avait rendue relativement au fait que M. Ayangma avait décidé d'assurer sa propre représentation
devant le tribunal. M. Ayangma n'a invoqué aucun argument pour justifier que la Cour lui confère la qualité
pour agir sur le fondement d'un traitement exceptionnel. Le juge n'a pas outrepassé ses pouvoirs en ce qui
concerne cette question. Nous ne trouvons aucune erreur susceptible de révision et ce moyen d'appel est donc
rejeté.

D. Motion en récusation

5] M. Ayangma a soulevé des allégations de partialité et demandé au juge de se
récuser. Il soutient que la conduite du juge était intimidante et inappropriée. Il affirme que le juge :

a. a fait des remarques sur une question dont il n'était pas saisi ce jour-là;

b. a levé le ton à plusieurs reprises pendant l'audience dans une « tentative » d'intimidation;

c. a refusé de se récuser alors même qu'avait été déposée une motion officielle l'accusant de
partialité et faisant état d'une crainte de partialité;

d. n'a pas tenu compte des principes de droit établis sur la question de la divulgation et leur
pertinence.

7] Au cours d'une audience antérieure, le juge saisi de la requête a fait
observer que « M. Ayangma est un plaideur quérulant qui abuse du système judiciaire et l'administration de la
justice au Nouveau-Brunswick et ailleurs comme en a déjà conclu la Cour supérieure de
l'île-du-Prince-Édouard ».

J] Dans l'arrêt Rothesay Résidants Association Inc. c. Rothesay Héritage

Préservation & Review Board et al, 2006 NBCA 61 (CanLII), 299 R.N.-B. (2®) 369, la Cour s'est exprimée en
ces termes :

En résumé, le critère de la crainte raisonnable de partialité est un critère objectif : à
quelle conclusion en arriverait une personne bien renseignée, qui étudierait la question
en profondeur et de façon réaliste? Toutefois, la partie qui invoque la partialité doit
savoir que la condition préalable à laquelle il faut satisfaire pour que Ton puisse
conclure qu'il y a partialité apparente ou réelle est une condition stricte. Ce genre
d'allégation ne doit pas être formulé à la légère.

[Par. 18]
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94iiTe crainte^] Le critère permettant d'établir i^^rainte raisonnable de partialité tire son
origine des motifs dissidents du juge de Grandpré dans l'arrêt Committee for Justice and Liberty c. L'Office
national de l'énergie, 1976 CanLII 2 (SCC), [1978] 1 R.C.S. 369, [1976] A.C.S. n° 118 (QL). Ce critère a été
confirmé dans l'arrêt indienne Wewaykum c. Canada, 2003 CSC 45 (CanLII), [2003] 2 R.C.S. 259, au
par. 60. L'état d'esprit du « tiers désintéressé » qui procède à l'analyse de la crainte raisonnable de partialité
« doit être raisonnable et non excessivement tatillon ou scrupuleux » (Lapointe c. R., 2010 NBCA 63 (CanLII),
363 R.N.-B. (2®) 129, au par. 15).

Les remarques faites par un juge doivent être examinées dans le contexte
plus large de l'ensemble de l'instance ou de la décision. Dans certains cas, le contexte démontrera qu'en réalité
les remarques en cause ne contribuent pas à une partialité réelle ou à une impression de partialité {Lapointe, au
par. 18).

U  Dans l'arrêt R.B. c. A.G., 2019 NBCA 53 (CanLII), [2019] A.N.-B. n° 171
(QL), la Cour observe que les juges de première instance jouissent d'une présomption d'intégrité qui englobe
la notion d'impartialité (par. 8). Une allégation de crainte raisonnable de partialité met en doute l'intégrité tant
du juge présidant le procès que de l'administration de la justice; par conséquent, le seuil à franchir pour établir
une crainte raisonnable de partialité est élevé. Il est nécessaire que soit établie « une réelle probabilité de
partialité [...] Un simple soupçon est insuffisant » (par. 9).

-] La Cour, dans l'arrêt Brooks c. Barreau du Nouveau-Brunswick et autres,
2015 NBCA 18 (CanLII), 433 R.N.-B. (2®) 371, cite des extraits de la publication du Conseil canadien de la
magistrature qui traite de la déontologie judiciaire et qui précise que les juges doivent « exercer leurs fonctions
de façon indépendante, à l'abri de toute influence extérieure » (par. 4). Non seulement les juges ont-ils
l'obligation juridique d'être impartiaux, mais ils ont également l'obligation déontologique de ne pas juger les
affaires sur lesquelles ils se sentent incapables de statuer de façon impartiale. En outre, ils ont l'obligation de
se récuser si « une personne raisonnable, impartiale et bien renseignée aurait raison de soupçonner l'existence
d'un conflit » (par. 6). D'un a.utre côté, la partialité « se dégage à la fois de l'état d'esprit et du
comportement». Elle évoque la personne qui a certaines idées préconçues et qui [...] laissera ces préjugés
influencer son verdict » (par. 6). La crainte raisonnable de partialité met en cause non seulement l'intégrité
personnelle du juge, mais aussi celle de l'administration de la justice toute entière (par. 8). Par ailleurs, la
partialité dénote une prédisposition à un résultat particulier (par. 6). Le type de préjugé qui serait préjudiciable
est celui qui ne serait pas objectivement justifiable (par. 7). Le seuil à franchir est élevé. Un « simple soupçon »
est insuffisant et il faut donc établir une réelle probabilité de partialité (par. 8).

^] Dans l'arrêt Bossé et autres c. Lavigne, 2015 NBCA 54 (CanLII), 440
R.N.-B. (2®) 118, la Cour précise que deux principes clés sous-tendent la récusation d'un juge ; 1) la partialité
et 2) la crainte raisonnable de partialité. La présence de l'une ou de l'autre suffit pour amener un juge à se
récuser. C'est au juge qu'il appartient de déterminer s'il doit se récuser et son raisonnement doit commencer
par une analyse de son propre état d'esprit au sujet de l'affaire en cause. Ce critère est subjectif. Pour conclure
à son impartialité, le juge doit être désintéressé eu égard à l'issue de l'affaire et ne pas être prédisposé à un
résultat particulier. Autrement dit, il doit avoir l'esprit ouvert et être susceptible d'être persuadé par la preuve
et les arguments soumis afin de statuer sur l'affaire en cause. Si le juge conclut qu'il est partial, l'analyse prend
alors fin èt une récusation est appropriée (par. 7).
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»
1] Si le juge détermine qu'il est impartial selon le critère subjectif, le

raisonnement passe alors au critère objectif de la crainte raisonnable de partialité. Pour déterminer s'il peut
exister une crainte raisonnable de partialité, le juge doit examiner cinq facteurs et répondre à la question
suivante : « [U]ne personne raisonnable et bien renseignée qui étudierait la situation en profondeur et de façon
"pratique et réaliste" serait-elle d'avis que, "selon toute vrîiisemblance, le [ou la] juge, consciemment ou non,
ne rendra pas une décision juste"? ». Les éléments du critère objectif sont les suivants : (1) le critère est
considéré du point de vue d'une personne raisonnable; (2) celle-ci est bien renseignée des circonstances de
l'affaire; (3) la crainte de partialité est raisonnable; (4) la situation fait l'objet d'un examen réaliste et pratique;
et (5) l'analyse commence par une forte présomption d'impartialité judiciaire et vise à déterminer si celle-ci a
été réfutée (par. 7).

)] Le juge a rejeté oralement la motion en récusation de M. Ayangma le
17 décembre 2018. Il a passé en revue la jurisprudence pertinente. Il s'est posé les questions appropriées et a
consigné ses réponses de façon mesurée, concise et complète. Nous ne voyons aucune preuve qui étaye
l'allégation de M. Ayangma selon laquelle le juge était partial ou selon laquelle l'affaire, considérée sous
l'angle approprié, soulève une crainte raisonnable de partialité. Ce moyen d'appel est donc rejeté.

VI. Dispositif

5] L'appel est rejeté avec dépens qui sont fixés à 2 500 $.
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DECISION

Noël Ayangma has appealed two décisions - both dated Februaiy 13, 2019 - issued by a
judge of the Court of Queen's Bench in two separate matters. The first concems an action Mr. Ayangma
commenced against the Université de Moncton (U de M), and the second an application for judicial review in
the matter of a grievance, naming as respondents both the U de M and the Association bibliothécaires,
professeures et professeurs de l'Université de Moncton (ABPPUM). In each matter costs were awarded against
Mr. Ayangma: $5,000 to the U de M in the first matter and $2,000 each to the U de M and the ABPPUM in the
second.
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ippeal^nThree motions were filed regarding these two appeaiST In one, Mr. Ayangma seeks an
extension of time to perfect his appeals, and, in the other two, the U de M and the ABPPUM seek security for
costs.

At the hearing of the motions, the time for Mr. Ayangma to perfect his appeals was
extended and these have now been perfected. There was aiso a question raised at the hearing regarding whether
the motion by the ABPPUM for security for costs had been filed within 15 days of it having been served with
the Notice of Appeal, as required by Rule 58.10(l)(a). To the extent it was necessary, I extended the 15-day
delay to the date of filing. Both extensions of time were unopposed.

Remaining are the two motions for security for costs. The U de M and the ABPPUM
daim having shown it is in the interests of justice that such security be ordered. They point to the fact Mr.
Ayangma does not résidé in New Brunswick, has no assets in this province and has not paid any of the costs
previously awarded to them. Over and above the costs awarded in the matters currently on appeal, Mr.
Ayangma had previously been ordered to pay the U de M a total of $13,000 and the ABPPUM $1,600, ail of
which remains unpaid.

Mr. Ayangma argues that security for costs cannot be ordered in the matter of an appeal
arising out of a judicial review application. He points to Rule 58.01, which speaks of plaintiffs and défendants,
and not of applicants and respondents. In my view, this argument has no merit. Security for costs on appeal are
govemed by Rule 58.10, which is broad enough to include ail appeals regardless of the nature of the
underlying proceeding.

A motion for security for costs under Rule 58.10 is governed by the principles Drapeau
C.J.N.B. (as he then was) set out in Dugas Estate (Bankrupt), Re (2003), 20 03 CanLII 48296 (NB CA),
261 N.B.R. (2d) 99, [2003] N.B.J. No. 230 (C.A.) (QL):

In my view, an order for security for costs should only be issued when it is required in
the interests of Justice. It goes without saying that a key considération in the exercise of
the Judicial discrétion recognized by Rule 58.I0(I)(b) is the apparent strength of the
grounds of appeal. An appellant's fmancial means or lack thereof may also come into
play. On that score, I note that Judges have shown a great deal of reticence in granting
orders for security for costs where the impecuniosity of the appellant is such that the
likely conséquence of the order will be a deemed abandonment of an apparently
meritorious appeal. That said, an appellant's impecuniosity would not necessarily
preclude an order under Rule 58.10(l)(b) if the appeal appears to have a veiy poor
chance of success or is vexations, [para. 9]

In the affîdavit he filed in response to the motions for security for costs, Mr. Ayangma
describes himself as an impecunious litigant; however, he states having "consistently paid, to the best of his
ability, costs awarded against him in the proceedings conducted before the Prince Edward Island Courts" and
having satisfied "a large portion of costs, awarded against [him] over the years of litigation." Moreover, beyond
his bald assertion of being an impecunious litigant, Mr. Ayangma has not provided any détail of his financial
situation let alone any supporting documentation.
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8)
In the circumstances, I have not been satisfied that Mr. Ayangma qualifies as an

impecunious litigant or that his fmancial situation would prevent him from pursuing his appeals if he truly
desires to do so. On his own admission, he has been able to satisfy some of the previous orders of costs made
against him.

In my view, it is in the interests of justice to require Mr. Ayangma to furnish security for
costs in these matters. Both the U de M and the ABPPUM have been subjected to previous proceedings
initiated by Mr. Ayangma for which awards of costs remain outstanding. In the circumstances, it would be
unjust to require them to respond to Mr. Ayangma's two appeals without providing them some certainty that,
in the event they are successfiil, at least a portion of the costs are secured.

)] For these reasons, I order Mr. Ayangma to fumish as securily for costs the following;

(1) the sum of $1,500 in matter 22-19-CA involving the U de M; and

(2) the sum of $3,000 in matter 26-19-CA involving both the U de M and the ABPPUM.

[] These sums are to be deposited within 30 days of the date this order is issued, failing
which in the case of either sum the corresponding appeal will be deemed to have been abandoned. Although
not successful in the motions seeking security for costs, Mr. Ayangma was successful in his motion for an
extension of time to perfect. As a resuit, I award no costs on any of the motions.

DECISION

Noël Ayangma a interjeté appel de deux décisions - chacune datée du
13 février2019-rendues par un juge de la Cour du Banc de la Reine dans deux affaires distinctes. La
première décision porte sur une action intentée par M. Ayangma à l'Université de Moncton (l'Université), et la
seconde, dans laquelle l'Université et l'Association des bibliothécaires, professeures et professeurs de
l'Université de Moncton (TABPPUM) sont toutes deux nommément désignées intimées, porte sur une requête
en révision afférente à un grief. Dans chaque instance, M. Ayangma a été condamné aux dépens : un montant
de 5 000 $ payable à l'Université dans la première instance et un montant de 2 000 $ payable à l'Université et
de 2 000 $ payable à l'ABPPUM dans la seconde.

Trois motions afférentes à ces deux appels ont été déposées. Dans l'une des motions,
M. Ayangma sollicite la prolongation du délai de mise en état de ses appels et, dans les deux autres,
l'Université et l'ABPPUM demandent l'imposition d'ime sûreté en garantie des dépens.
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»
Lors de l'audition des motions, le délai dans lequel M. Ayangma devait mettre ses appels

en état a été prolongé et ces appels sont maintenant en état. Lors de l'audience, on a aussi soulevé la question
de savoir si la motion de l'ABPPUM demandant l'imposition d'une sûreté en garantie des dépens avait été
déposée dans les quinze jours qui ont suivi la signification à elle de l'avis d'appel, conformément à la
règle 58.10(l)a). Dans la mesure où cela était nécessaire, j'ai prolongé le délai de quinze jours jusqu'à la date
du dépôt. Les deux prolongations de délai n'étaient pas contestées.

II reste à statuer sur les deux motions demandant l'imposition d'une sûreté en garantie des
dépens. L'Université et l'ABPPUM affirment avoir établi que l'imposition d'une telle sûreté est dans l'intérêt
de la justice. Elles soulignent le fait que M. Ayangma n'est pas domicilié au Nouveau-Brunswick, n'a pas
d'éléments d'actif dans la province et n'a payé aucune part des dépens qui ont été auparavant adjugés en leur
faveur. En plus des dépens adjugés dans les affaires faisant l'objet des appels ci-visés, M. Ayangma a été
auparavant condamné à payer 13 000$ au total à l'Université et 1 600 S à l'ABPPUM, ces deux montants
demeurant impayés.

M. Ayangma soutient que l'imposition d'une sûreté en garantie des dépens ne peut être
ordonnée dans le contexte d'un appel découlant d'une requête en révision. Il renvoie à la règle 58.01, qui parle
du demandeur et du défendeur et non pas du requérant et de l'intimé. J'estime que cet argument est sans
fondement. L'imposition en appel d'une sûreté en garantie des dépens est régie par la règle 58.10, qui a une
portée suffisante pour s'étendre à tous les appels, peu importe la nature de l'instance sous-jacente.

Les motions présentées en vertu de la règle 58.10 en vue de l'imposition d'une sûreté en
garantie des dépens sont régies par les principes énoncés en ces termes par le juge Drapeau, juge en chef du
Nouveau-Brunswick (tel était alors son titre), dans Dugas Estate (Bankrupt), Re (2003), 20 03 CanLII

48296 (NB CA), 261 R.N.-B. (2®) 99, [2003] A.N.-B. n° 230 (C.A.N.-B.) (QL) :

J'estime que l'on ne devrait rendre une ordonnance prescrivant une sûreté en garantie
■ des dépens que lorsque cela est nécessaire dans l'intérêt de la justice. 11 va sans dire
qu'une des considérations essentielles dans l'exercice du pouvoir discrétionnaire conféré
à la Cour par la règle 58.10(l)b) est le bien-fondé apparent des moyens d'appel. Les
ressources financières ou l'absence de ressources financières de l'appelant peuvent
également jouer un rôle. A cet égard, je souligne que les juges se sont montrés très
réticents à accorder des ordonnances imposant une sûreté en garantie des dépens lorsque
l'indigence de l'appelant est telle que la conséquence probable de l'ordonnance sera
l'abandon présumé d'un appel apparemment bien fondé. Cela dit, l'indigence de
l'appelant n'interdit pas nécessairement une ordonnance sous le régime de la règle 58.10
(l)b) s'il y a très peu de chances que l'appel soit accueilli ou si l'appel est vexatoire.
[Par. 9]

Dans l'afïidavit qu'il a déposé en réponse aux motions demandant l'imposition d'une
sûreté en garantie des dépens, M. Ayangma dit être une partie indigente; il affirme toutefois avoir
[TRADUCTION] « toujours payé, du mieux qu'il pouvait, les dépens auxquels il était condamné dans le cadre
des instances menées devant les tribunaux de l'île-du-Prince-Édouard » et avoir acquitté [TRADUCTION]
« une grande part des dépens adjugés contre [lui] pendant des années de litige ». En outre, au-delà d'affirmer
sommairement être une partie indigente, M. Ayangma n'a donné aucun renseignement sur sa situation
financière, et encore moins quelque document que ce soit à l'appui.

https://www.canlii.org/en/nb/nbca/doc/2019/2019canlii3 6107/2019canlii36107.html?sear... 11/21/2019
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ff
Eu égard aux circonstances, on ne m'a pas convaincu que M. Ayangma peut être

considéré comme une partie indigente ni que sa situation financière l'empêcherait de poursuivre ses appels s'il
le souhaitait véritablement. De son propre aveu, il a pu exécuter quelques-unes des ordonnances d'adjudication
des dépens prononcées auparavant contre lui..

J'estime qu'il est dans l'intérêt de la justice de contraindre M. Ayangma à donner une
sûreté en garantie des dépens dans les présentes affaires. L'Université et l'ABPPUM ont toutes deux fait
l'objet de poursuites que M. Ayangma leur a intentées par le passé et à l'égard desquelles des ordonnances
d'adjudication des dépens demeurent inexécutées. Eu égard aux circonstances, il serait injuste de les
contraindre à répondre aux deux appels de M. Ayangma sans leur donner une certaine assurance de la garantie
d'au moins une part des dépens si elles obtiennent gain de cause.

)] Pour ces motifs, j'ordonne à M. Ayangma de donner les sûretés en garantie des
dépens suivantes :

1. 1 500 $ dans le dossier n° 22-19-CA mettant en cause l'Université;

2. 3 000 $ dans le dossier n° 26-19-CA mettant en cause l'Université et l'ABPPUM.

1] Ces montants doivent être déposés dans les trente jours qui suivent la date à laquelle la
présente ordonnance est rendue; à défaut de quoi, s'agissant de l'un ou l'autre montant, l'appel correspondant
sera réputé abandonné. Bien qu'il n'ait pas obtenu gain de cause quant aux motions demandant l'imposition
d'une sûreté en garantie des dépens, M. Ayangma a obtenu gain de cause quant à sa motion sollicitant la
prolongation du délai de mise en état. Par conséquent, je n'adjuge aucuns dépens relativement à l'une
quelconque des motions.

https ://www.canlii.org/en/nb/nbca/doc/2019/2019canlii36107/2019canlii36107.html?sear... 11/21/2019
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DECISION

(Orally)

The motion for an extension of time to

perfect the appeal is allowed without
costs. The appeal shall be perfected on
or before August 8, 2018.

«5
1 agc z, ui ̂

DECISION

(oralement)

La requête en prorogation du délai pour
la mise en état de l'appel est accueillie
sans dépens. L'appel doit être mis en
état au plus tard le 8 août 2018.
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APPEAL-
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to be utilized when the other powers of the court have failed to control a litigant. Such a failure of
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Reasons for judgment:

WEBBER J.A.:

[1] Noël Ayangma (Ayangma) appeals the order pursuant to s.61 of the Suprême Court Act,
R.S.P.E.I. 1988, Cap. S-10, that no further proceedings be initiated or continued by him except with
leave of a judge of the Suprême Court of Prince Edward Island.

[2] The décision in issue follows a number of years of litigation by Ayangma and results from an
application by the Attorney General of Prince Edward Island (the Attorney General). A prior
application, taken by the Government of Prince Edward Island in 1998, was unsuccessful.

DECISION

[3] I would allow the appeal.



ANALYSIS

The Law

[4] Section 61 of our Suprême Court Act states:

^6

61.(1) Where a judge of the Suprême Court is satisfied, on application, that a person has
persistently and without reasonabie grounds

(a) instituted vexatious proceedings in any court; or

(b) conducted a proceeding in any court in a vexatious manner, the judge may order that

(c) no further proceeding be instituted by the person in any court; or

(d) a proceeding previousiy instituted by the person in any court not be continued,

except by leave of a judge of the Suprême Court.

(2) An application under subsection (1) shall be made only on notice to the Attorney General,
and the Attorney General is entitled to be heard on the application.

(3) Where a person against whom an order under subsection (1) has been made seeks leave to
institute or continue a proceeding, he shall do so by way of an application in the Suprême Court.

(4) Where an application for leave is made under subsection (3),

(a) leave shall be granted only if the court is satisfied that the proceeding sought to be instituted or
continued is not an abuse of process and that there are reasonabie grounds for the proceeding;

(b) the person making the application for leave may seek the rescission of the order made under
subsection (1) but may not seek any other relief on the application;

(c) the court may rescind the order made under subsection (1);



(d) the Attorney General Is entitled to be heard on the application; and

(e) no appeal lies from refusai to grant relief to the applicant.

(5) Nothing in this section limits the authority of a court to stay or dismiss a proceeding as an
abuse of process or on any other ground.

[5] Except for a reference to the Superior Court of Justice in place of our reference to the
Suprême Court, and except for Ontario's appeal of subsection (2), this provision is virtually identical
to S.140 of the Ontario Courts of Justice Act, R.S.0. 1990, c. C-43. That is the provision utilized in the
case of Law Society of Upper Canada v. Chavali, [1998] O.J. No. 5890. The respondents in that
case were a married couple, and corporations they owned or controlled (collectively referred to as
the Chavalis). The Chavalis, who had amassed a substantial real estate portfolio, claimed their
lawyer and their accountant defrauded them, causing them their fmancial problems. The Chavalis
started a multiplicity of actions, "often being four or five against the same person." Numerous actions
were taken against the mortgagee of the properties and personally against the lawyer who acted for
the mortgagee, and several actions against the people who bought a residential property through a
power of sale by mortgage. Four actions were taken against the court-appointed
manager/receiver/trustee in respect of construction liens. These are only some of the Chavalis'
actions.

[6] The Chavali décision also noted a "plethora of motions" and contraventions of undertakings.
During a six-week period six actions were dismissed but "A near identical sixty-six page statement of
daim to one of these dismissed actions was commenced..." less than a month later. That action was
then stayed as a patent abuse of the court's process. Further actions were commenced raising
substantially the same issues as those that were previousiy dismissed. The Chavalis were found to
have misrepresented facts to the Court. They brought court proceedings against more than twenty
solicitors "being either their own solicitors or solicitors who have represented parties whom the
Chavalis have sued in respect of the loss of their real estate." The court found that the Chavalis had
instituted vexatious proceedings and conducted proceedings in a vexatious manner.

[7] Cumming J. further stated:

[23] The multiplicity and nature of the actions give rise to the conclusion that the actions are
instituted and conducted for the improper purpose of harassing and oppressing the défendants.

[8] The case of Mishra v. Ottawa (City), [1997] O.J. No. 4352, dealt with a similar application to
have Mishra subject to a vexatious proceedings order. In his décision, Sedgwick J. noted that:

H 40 During the decade from 1988 to 1997, Mishra and/or Centretown and/or 587855 Ontario
(two Ontario corporations which he controlled, one of which no longer exists) have initiated more
than 20 légal proceedings by statement of daim (as plaintiff) or by counterclaim or third party daim
(as défendant) in the Ontario Court (General Division). None of these proceedings has gone to trial.



fShaveTÎeeEight of them have been dismissed by court order. Five of them hlveTleen appealed to the Ontario
Court of Appeal. No appeal bas succeeded. Applications have been made for leave to appeai two of
them to the Suprême Court of Canada. In neither case was leave granted by that Court.

[9] It was noted that Mishra sued Ministers of the Crown, federally and provincially, judges, the
city of Ottawa (at least 13 times), the Mayor of Ottawa, named employées, police officers, municipal
officers and the City's légal counsel - numerous times. Sedgwick J. stated:

H 44 There is obviousiy nothing inherently wrong in holding public officiais accountable at every
level of government. However, a reading of the pleadings prepared by Mishra indicates that the
relationship between the officiais and the actions of which he complains is tenuous and without
foundation in law.

H 45 Law firms and individual lawyers have been sued 24 times, generally, concurrently with their
clients who are Mishra's targets - governments, financial institutions and others who are, in his view,
engaged in manifold but not manifest conspiracies to injure his business enterprises.

[10] There was aiso evidence in that case that Mishra commenced the actions merely to irritate
the défendants. The evidence suggested that Mishra believed his method of commencing actions
would make people think twice before they took action against him. In ail these circumstances,
Sedgwick J. found Mishra abused the process of the court by persistently bringing vexatious
proceedings. To maintain the integrity of the court and the proper administration of Justice, an order
would issue pursuant to s-s. 140(1) of the Courts of Justice Act (virtually the same as our s-s.61(I) of
the Suprême Court Act).

[11] In the case of Re Lang Michener et al. v. Fabian et al. (1987), 1987 CanLIl 172 (ON SC), 37
D.L.R. (4^^) 685 (Ont. H.Ct. of Justice), an unsuccessfui plaintiff (Fabian) in a motor vehicle personal
injury action subsequently sued the doctor who testified for the défendant at the trial. This was struck
as disclosing no reasonable cause of action, and his appeal of this case was dismissed. He then
sued the doctor again, three solicitors in the law firm that acted for the défendant, and the
defendant's insurer. These were ail struck out and the appeals were dismissed. Then Fabian, as an
officer and principal of a company, acted for that company against "Janin." After these cases worked
their way through the court, but not to Fabian's satisfaction, Fabian and the company commenced
further actions against Janin, its former soliciter and its présent soliciter, respectively - as a resuit of
Janin's conduct of its defence in the main action. The former law firm got the statement of daim
struck as disclosing no cause of action. The action against Janin was ultimately stayed by the time of
the proceeding regarding vexatious litigation. The action against Fabian's solicitors were admitted to
involve matters previousiy raised in a matter aiready decided and appealed. Fabian aIso told Janin's
soliciter he would drop the matter against the solicitors if Janin made a favourable settlement for the
original action. The court noted that Fabian on several occasions attempted to note pleadings closed
without notice, had taken interlocutory applications and appeals without notice and had made
numerous allégations of bad faith and bias. Henry J. concluded that Fabian had instituted frivolous
proceedings and conducted proceedings in a vexatious manner.

[12] Henry J. extracted certain principles from his review of the case law dealing with applications
to have proceedings declared vexatious. These principles have often been cited since and are the
following:



(a) the bringing of one or more actions to détermine an issue which has aiready been determined
by a court of compétent jurisdiction constitutes a vexatious proceeding;

(b) where it is obvious that an action cannot succeed, or if the action would lead to no possible
good, or if no reasonable person can reasonably expectto obtain relief, the action is vexatious;

(c) vexatious actions include those brought for an improper purpose, including the harassment
and oppression of other parties by multifarious proceedings brought for purposes other than the
assertion of legitimate rights;

(d) it is a général characteristic of vexatious proceedings that grounds and issues raised tend to
be rolled forward into subséquent actions and repeated and supplemented, often v/ith actions
brought against the lawyers who have acted for or against the litigant in earlier proceedings;

(e) in determining whether proceedings are vexatious, the court must look at the whole history of
the matter and not just whether there was originally a good cause of action;

(f) the failure of the person instituting the proceedings to pay the costs of unsuccessfui
proceedings is one factor to be considered in determining whether proceedings are vexatious;

(g) the respondent's conduct in persistently taking unsuccessfui appeals from judicial décisions
can be considered vexatious conduct of légal proceedings.

[13] This detailed review of the cases has been carried out to show, by some examples, the types
of proceedings resulting in s-s.61(1)-type orders. The proceedings instituted by of Ayangma can be
compared and contrasted with these.

AYANGMA'S ACTIONS

[14] The Attorney General bases its argument of vexatious litigation upon a list of 46 proceedings
it says Ayangma has been involved in since 1998. This list was incorporated by the trial judge into
his reasons as Schedule 2. In turn, Ayangma groups the proceedings into Catégories A through I
(nine groups, one group being Fédéral Court proceedings).

[15] Uniess they involve the same parties or the same issues as were raised in this court, I cannot
accept that proceedings in another court are relevant to a s-s.61(1) application. The Attorney
General's attempt to incorporate these issues into its application highiights one rather unique aspect
of this proceeding. Usually, a party or parties who feel(s) they have been unreasonably subject to
vexatious litigation would file an application and notify the Attorney General who then has the right to
appear as well. If such a procédure is utilized then the facts going toward the issue of vexatious
proceeding or proceedings taken in a vexatious manner can be attested to by the parties who are the
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applicants. This obviousiy is not possible where the actions complained of have been taken In
another court.

[16] As well, In the Instant case, the Attorney General alone has made thIs application even
though It Is not a party to any of the proceedings complained about. For thIs reason, Ayangma has
challenged the Attorney General's standing to make thIs application. He points eut that the Attorney
General's Interest stems from Its being the Insurer for several of the lltigants - the Department of
Education, the Eastern School Board, and the French School Board. However, the Attorney General
Is In a unique position because of the requirement In s-s.61(2) that It be notifled of any such
proceeding and giving It a right to be heard In any such proceeding. The statute appears to give the
Attorney General spécial standing apart from any personal Interest In an action. At the same time,
however, thIs point highiights the fact that unilke other cases of thIs type, the court does not have
before It Individuel parties who clalm that proceedings have been taken against them In a vexatlous
manner.

[17] A proper analysis requires that each party be considered separately to determine whether or
not proceedings against that party have been vexatlous or carried eut In a vexatlous manner. Where
there are multiple parties Involved in an event that results In lltigatlon, then the proceedings Involving
ail of those parties need to be considered. As well, numerous actions against numerous différent
parties can be considered. However, those différent analyses may gIve rise to différent concerns.

[18] Therefore, while the totailty of ail the différent proceedings can be considered In the final
détermination of whether or not Ayangma has Instituted vexatlous proceedings, It Is Important to
remember that just because the Government of Prince Edward Island and its agencies have been Involved
In multiple proceedings does not mean that an unreasonable number of proceedings has taken
place.

[19] I aiso note that Ayangma ralsed the Issue of appréhension of blas by the trial judge.
However, he falled to provide the evidentlary foundatlon to support thIs allégation. See: R. v. R.D.S.,
1997 CanLII 324 (SCC), [1997] 3 S.C.R. 484; MacKInnon v. MacKInnon & Ors., 2000 PESCTD 87
(CanLII); and Arsenault-Cameron v. Prince Edward Island, 1999 CanLII 641 (SCC), [1999] 3
S.C.R. 851. ThIs ground of appeal therefore falls.

[20] Overall, excluding fédéral court matters, ail but the small clalm for a refund of an Air France
ticket - which I consider Irrelevant to this proceeding - arise out of three attempts by Ayangma to
obtain employment In Prince Edward Island. One was with the Department of Education; one with
the French School Board; and one with the Eastern School Board. SInce Ayangma's prlmary
argument In each case Is that he was discriminated against primarlly because of race (but aIso
ralsing colour, creed, âge and nationailty), proceedings had to Involve the Prince Edward Island
Human RIghts Commission before they Involved the court. Some court décisions found the Human
RIghts Commission proceedings to be flawed and required them to be redone. The "redoing" then
became the subject of further court proceedings. Costs were awarded against Ayangma on some
occasions and for him on othërs. Some costs have been pald, some have not. Both sides brought
Interlocutory motions, although Ayangma brought the most. He has been persistent In pursuing his
daims of discrimination. The Issue Is whether or not he has taken vexatlous proceedings or taken
proceedings In a vexatlous manner.

[21] More specifically, the proceedings taken Include the followlng.

a. Race Relations Consultant

[22] In 1998 Ayangma filed a statement of clalm (GSC-15787) against the Government of Prince
Edward Island and others alleging discrimination In hiring, and seeking damages. A defendant's
motion resulted In the daims against ail défendants other than the government beIng dismissed. The
Prothonotary's costs awards In favour of the struck défendants were unsuccessfully appealed by
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Ayangma. There were a number of steps to these assessments and appeals because there were
several parties involved and some were dealt with separately.

[23] In 2002 Ayangma applied for judicial review with respect to the same décision he attacked in
GSC-15787 regarding the race relations consultant position. The application was dismissed for a ,
number of reasons including "collatéral attack on prior proceedings" and "cause of action estoppel."
Costs were awarded against Ayangma on a solicitor-client basis. There was no appeal.

[24] By my calculations, this matter involved 11 proceedings, including daims, applications,
motions and appeals.

b. The Eastern School Board

[25] Ayangma filed a complaint with the P.E.I. Human Rights Commission on August 17,1998.
This matter is summarized by Cheverie J. in Ayangma v. The P.E.I. Human Rights Commission and
The Eastern School Board, 2003 PESCTD 95 (CanLII):

[2] He alleged that between March, 1988 and June, 1998, the Board discriminated against him
in the matter of employment on the basis of race, colour, âge, and ethnie/national origin. For reasons
not relevant to the présent case, Ayangma's complaint was referred to the New Brunswick Human
Rights Commission for action. Mr. Cari White, a Human Rights Officer with the New Brunswick
Human Rights Commission was assigned the case and submitted his report on October4,1999. On
December3, 1999, the Commission assigned carriage ofthe complaint to Janet Christian-Campbell
pursuantto s. 1(1)(h.1) ofthe Acf. She gathered additional information and on July 13, 2000, she
dismissed Ayangma's complaint on the basis that it was without merit. Ayangma then requested a
review of that décision by the Chairperson of the Commission and the Chairperson confirmed the
dismissal of the complaint on December 19, 2000.

[3] Ayangma then launched his first judicial review application on these facts on Jariuary 16,
2001. On July 30, 2001, Jenkins J. of this court found there was a reasonable appréhension of bias
in the Commission's process; granted the application for judicial review; and ordered the matter back
to Cari White to complété his function by either:

(1)confirming that his investigation and attempt to effect settlement ofthe complaint is done, and
reporting to the Chairperson of the Commission that the parties are unable to settle the complaint; or
(2) completing the investigation and settlement rôles and, should he consider it appropriate to do so,
making a décision under s-s. 22(4) and reporting to the parties and/or the Chairperson as may be
applicable regarding his décision on the complaint. (See Ayangma v. Prince Edward Island (Human
Rights Commission), 2001 PESCTD 71 (CanLII) at para. 67.)

In keeping with this direction, the matter was remitted to Cari White on August 6, 2001.

[4] On November 18, 2002, White issued a Notice of Dismissal recommending the complaint be
dismissed and not proceed to a Board of Inquiry. Between August 6, 2001 and November 18, 2002,
Ayangma commenced another application seeking a variety of relief against the New Brunswick
Human Rights Commission and/or Cari White, and Jenkins J. denied the application on December



ision of this14, 2001. Ayangma appealed thàt décision and the Appeal Division ofthis Court dismissed his
appeal in June, 2002.

[5] On November 29, 2002, Ayangma repeated the process he initiated after his compiaint was
dismissed the first time - i.e. he requested the Chairperson review Car! White's décision of
November 18, 2002 and appoint a Board of Inquiry to hear the compiaint. On January 29, 2003, the
Chairperson concurred with the décision of the Executive Director Delegate, Cari White, thatthe
compiaint should be dismissed on the basis that it is without merit. It is that décision which is the
subject ofthis second judicial review arising out of Ayangma's initial compiaint of August 17,1998.

[26] That judicial review was dismissed by the trial judge and is now on appeal. With respect to
the same matter there was aiso a daim for damages filed by Ayangma in 1999, which the
défendants made a successfui motion to dismiss. However, on appeal the action was reinstated with
respect to the Charter daim. That Charter daim remains outstanding. The Court of Appeal had
stated that Ayangma's daims underthe Human Rights Act, R.S.P.E.1. 1988, Cap. H-12, should be
pursued to completion priorto continuing with the Charter daim.

[27] In addition, after the décision of Jenkins J. in 2001 and before the décision was rendered by
the Human Rights Commission in response to that décision, Ayangma took actions against the
Eastern School Board, the Human Rights Commission, Ruth DeMone and Sherry Gillis (the latter
two being solicitors for the Attorney General insurer, acting for the School Board), for contempt as a
resuit of certain actions taken by/on behalf of the School Board after Jenkins J.'s décision. This
action was dismissed and Ayangma's appeal was dismissed. However, the award by the trial judge
of costs payable to Ayangma by the School Board was upheld on appeal. The trial judge had stated
that the actions taken on behalf of the Board gave rise to spécial circumstances justifying the costs
award.

[28] By my count, this matter has involved 9 court proceedings.

c. The French School Board

[29] Ayangma filed a compiaint in 1998 with the P.E.I. Human Rights Commission alleging
discrimination by the French School Board. That compiaint was dismissed and in 2001 Ayangma
applied for judicial review of that décision. That application was dismissed but his appeal of the
dismissal was successfui, finding that the Human Rights Commission erred in the manner in which it
proceeded. The court ordered that a panel ofthe Human Rights Commission be struck to hear the
compiaint. Ayangma was awarded his costs throughout. Ayangma appealed this décision to the
Suprême Court of Canada but his application for extension of time to file was dismissed and an
application for reconsideration was dismissed.

[30] The Human Rights Commission panel dismissed Ayangma's compiaint. He then filed a
judicial review application of that décision. In Juhe of 2003 Ayangma was ordered to pay $4,035.
within 30 days as security for costs ofthe French School Board, before that matter could proceed.
These costs were paid as required. Ultimately, his judicial review application was dismissed by the
trial judge. Ayangma has filed an appeal of that décision.

[31] There was aIso a daim for damages filed by Ayangma in 1999, which the défendants made a
successfui motion to dismiss. However, on appeal the action was reinstated with respect to the
Charter daim. This Charter daim remains outstanding for the same reason as the outstanding
Charter daim against the Eastern School Board.



M3
[32] An action was filed by Ayangma against the French School Board, PEITF and MInIster of
Education for judicial review of a section of the School Act. The respondents filed a motion for
dismissal but the matter was discontinued by Ayangma before the hearing.

[33] By my calculation, this matter has involved 10 proceedings.

d. S1-GS-19369 Eastern School Board, Human Rights Commission et al.

[34] Ayangma filed an application for contempt, injunction and mandamus order against the
Eastern School Board, the P.E.I. Human Rights Commission, the New Brunswick Human Rights
Commission and Cari White. The matter is still before the court. Nothing has occurred since October
of 2002 when Ayangma was advised he needed to file proof of service on the New Brunswick
Human Rights Commission and Cari White.

e. GSC-17048 James Wyatt

[35] Ayangma sued James Wyatt, as executive director of the Human Rights Commission, for
damages. The statement of daim was struck out for disclosing no cause of action. Thère was no
appeal.

f. Vexatious Litigation Action 1998

[36] The Government of Prince Edward Island took an action against Ayangma seeking an order
under s-s.61(l) of the Suprême Court Act stating that Ayangma could no longer pursue a matter
without prior leave of the court. This action was dismissed.

[37] After the dismissal Ayangma sued the government for damages for the tort of libel and
slander. An order for summary judgment dismissing the daim was granted. Costs were awarded
against Ayangma. An appeal was filed but later discontinued. Ah intérim procédural issue was
decided against Ayangma by the Prothonotary but that décision was reversed on appeal.

[38] Ayangma aiso sued the CBC for damages for libel and slander as a resuit of its coverage of
the 1998 vexatious litigation proceedings. The statement of daim was struck for not disclosing any
cause of action. Costs were against Ayangma. There was no appeal.

[39] By my calculations this has involved seven proceedings.

g. GSC-16512 NAV Canada

[40] Ayangma sued NAV Canada for defamation for commenta made during a Canadian Human
Rights Commission investigation. He won $1,500. damages. He appealed the damages and NAV
Canada cross-appealed the finding of defamation. The cross-appeal was allowed with costs to NAV
Canada throughout. Ayangma's application for leave to appeal to the Suprême Court of Canada was
dismissed, as was his application for reconsideration. This involved five proceedings.

h. S1-GS-18907 Government of P.E.I. and Human Rights Commission

[41] Ayangma applied for a variation or setting aside of a garnishment related to costs he owed
and applied for damages for the respondent's actions. The motion and application were dismissed.
Costs were awarded to the défendants.

i. S1-SC-24020 Air France

[42] Ayangma sued Air France for a refund of an airline ticket fee. The daim was dismissed with
costs against Ayangma. There has been no appeal.



Migs showya[43] While this detailed review of Ayangma's court proceedin^ show'a persistent iitigant, the
issue is whether or net it shows vexatious proceedings or proceedings taken in a vexatious manner.

[44] With respect to the findings of the trial judge on this matter, this court has the power to
intervene to reverse the findings of the trial judge where the trial judge acted on some wrong
principle, disregarded matériel evidence or made a palpable and overriding error in the assessment
of the evidence. See: Canada v. Aqua-Gem Investments Ltd. (C.A.), 1993 CanLII 2939 (FCA), [1993]
2 F.C. 425 (F.C.A.): Housen v. Nikolaisen, 2002 SOC 33 (CanLII), [2002] S.C.R. 235. With ail due
respect, I find the trial judge erred by misapprehending the légal issues involved and proceeded on
incorrect principles when analysing the evidence before him.

[45] Subsection 61 (1) exists to give the court extraordinary power in those extraordinary situations
in which the normal ruies seem unable to reasdnably control a Iitigant. A Iitigant who sues everyone,
sues about everything, and is undeterred by court orders is often the subject of such an order.

[46] Overall, there is not here evidence of someone who repeatediy brings actions to détermine
an issue that has aiready been determined. One action, the 2002 judicial review application
regarding the race relations consultant position, has that flavour and causes some concern. Some
actions, eg. S1-GS-19369, are questionable. However, for the most part, Ayangma has been
doggediy pursuing the daims he believes in but not to the extent of appealing everything foolishiy. A
number of his attempts were successfui; sometimes that success meant that the Human Rights
Commission had to start over or go back and reconsider a matter, and that subséquent décision was
subject to further scrutiny.

[47] Could it be said that it was obvious Ayangma's actions would not succeed, or could lead to
no possible good, or no reasonable person could expect to obtain relief? Given the mixed results he
has had, such a conclusion is not obvious.

[48] Have these actions been brought for an improper purpose, including harassment and
oppression of other parties? There is no evidence of anything other than a sincere desire by
Ayangma to right the wrongs he perçeives have been done to him. Unfortunately, his dogged pursuit
of these rights, especially given some successes that have required the Human Rights Commission
to reconsider or redo matters, may make parties such as the Human Rights Commission feel
harassed. However, there is no indication that Ayangma is bringing these actions for any collatéral
purposes such as those noted in Mishra, supra. Rather, he is attempting to redress grievances
through the processes available to him in the courts.

[49] Except for the one action noted earlier, which was dismissed as an attempt to re-try a matter
aiready decided, these have not been actions that are "rolled forward" as noted in Re Lang
Michener. Sometimes new matters have come about because of certain court décisions and how
parties reacted. This is what gave rise to Ayangma's contempt actions. As for those, while ail actions
were dismissed, the circumstances involving the school board were such that costs were awarded to
Ayangma in spite of the dismissal of his action. This serves to reinforce a finding that this was not a
totally frivolous action on his part.

[50] Certainly Ayangma has been persistent in his appeals of décisions but they have not ail been
unsuccessfui and he has not appealed ail décisions. Again, this suggests both some merit to his
actions and some assessment by him of whether or not appeal is appropriate.

[51] As for failure to pay costs, this is an issue that must be considered; however, that issue
must be considered in the context of this whole matter. The fact that there are substantiel unpàid
costs could suggest that the parties to these cases have not used the procédures available to them
to ensure outstanding costs are paid before new actions are taken. Last summer the French School
Board did ask for security for costs and that security was granted. Ayangma paid the security
required. As for the Attorney General's argument that costs awards never fully compensate a party,
in the context of a s-s.61 (1) application this might suggest that litigation can be classified as



s^ave not fullvexatious simply because the costs awarded in previous clalmsfiave not fully compensated
successfui parties. I do not believe the intent of that législation is to bar litigants for such a reason.

[52] There are in the Ruies of Court procédures available to ensure parties do not have to deal
with daims that may préjudice or delay a fair trial, are scandalous, frivolous or vexatious, or are an
abuse of the process of the court (e.g. striking out a pleading or other document, Ruie 25.11).
There are summary judgment proceedings (RuIe 20) available to défendants as well as plaintiffs.
There is even a ruIe (37.16) that allows a judge on motion by a party to, by order, prohibit another
party from making further motions without leave. This requires an assessment by the judge that the
party to be subject to the order is attempting to delay or add costs to the proceeding, or abuse the
process of the court by a multiplicity of frivolous or vexatious motions.

[53] Cost orders are aiso available, including security for costs (RuIe 56), where a plaintiff bas a
judgment or order against him for costs that have not been paid, or where there is good reason to
believe that an action is frivolous or vexatious and the plaintiff has insufficient assets in P.E.l. to pay
the costs of the défendant or respondent. If there are grounds for security to be ordered, then the
proceedings will not continue until the security ordered has been posted.

[54] What motions have been used in the instant case? In 1998 on the original race relations
action, a motion was made to dismiss the statement of daim and the daims against ail the
défendants except the government of Prince Edward Island were struck. Then in 1999 a motion was
brought to dismiss Ayangma's daims against the Eastern School Board, Ricky Hood, the French
School Board and Gabriel Arsenault. This was successfui but on appeal the Charter daim was
reinstated. In 2001 a motion was made to strike out Ayangma's daim against James Wyatt,
executive director of the P.E.l. Human Rights Commission. This was successfui.

[55] Motions were aIso made in the defamation actions against the Government of Prince Edward
Island (1999) and the CBC (2000) regarding the 1998 vexatious litigation application made by the
Government. These motions resulted in those daims being dismissed or struck out.

[56] Motions for summary judgment were filed by both sides in the NAV Canada (2000) dispute,
with Ayangma winning the original motion but losing on appeal. Then in 2002 the Department of
Education, Advisory Committee on Race Relations, and Human Rights Commission succeeded in
having Ayangma's application for judicial review struck out as relating to matters aiready heard and
decided. A motion to dismiss Ayangma's daim in 2002 for judicial review of sections of the School Act
apparently did not proceed because Ayangma discontinued the motion.

[57] Then in 2003, a few months prior to the décision on appeal in the instant case, the French
School Board succeeded in obtaining an order for security for costs against Ayangma. The order
required the security to be paid within 30 days and this was done.

[58] There are two ways of looking at those motions. One is that a fairly large number of motions
has been required in the last six years. The other way of looking at them is that the ruIes have
worked to ensure that only proceedings with some merit have been allowed to be carried through to
a full hearing, and where costs have been raised as a concern, security has been ordered.

[59] Subsection 61(1) is an extraordinary remedy. It is to be used when ail other attempts to
control the actions of a litigant have failed. The case law cited above provides some compelling
examples of where existing court remedies failed. In spite of courts striking out pleadings, ordering
costs to be paid, rendering décisions against a litigant, the same litigant would corne back again and
again litigating the same matter either using the excessive litigation to attempt to force a party to pay
compensation even though it had won at trial and appeal (as in Chavali), or using the litigation as a
means of intimidating others from making daims against them (as in Mishra). In the circumstances
faced by those courts, the remedies existing in the normal ruIes - striking out, security for costs
orders, etc. - would not stop the actions. One party was even prepared to, and did, lie to the Court (in
Mishra).
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[60] No similar extraordinary circumstances can be found in the Instant case. While the 2002
action appears to be an attempt to re-litigate and is a cause for concern, it is not sufficient in the
circumstances here - even given that there are outstanding cost awards - to justify an order pursuant
to s-s.61(1). There is no indication that, when a pleading has been struck, Ayangma has ignored the
resulting order and refiled on the same basis. While he may appeal the décision, except for that one
action previousiy noted, he appears to accept the décisions of the court.

[61] While the Attorney General here argues that the order under s-s.61 (1) does not bar litigation,
it simply requires leave to commence or continue litigation, there is obviousiy a serious restriction
placed on a person subject to such an order. Normally, an allégation that a proceeding is vexatious
and should be barred must be proven by the party making the allégation. The same would be true for
the party seeking security of costs - the onus would be upon that party to prove that such security is
necessary. On the other hand, once an order issues under s-s.61(1), the onus shifts to the party
subject to that order to prove that his proceedings are not vexatious or in any other way an abuse of
process and to provè that there are reasonable grounds for the proceedings. This is a significant
altération to the normal procédure and as such is an extraordinary remedy. Set out in the Suprême
Court Act, separate and apart from the ruies, it provides a final and ultimate remedy where the
normal ruIes have not and most likely will not work in the future to control a person who has
persistently abused the court process for his or her own aims. Cases such as Chavali and Mishra
exemplify the type of situation requiring such a remedy.

[62] There may be occasions when the number of proceedings taken may alone give rise to a
daim of vexatious litigation, but courts must make such assessments very carefully. If procédures
are available for use by litigants to advance their cause, we should not be quick to label the use of
those procédures "vexatious."

[63] In the cases referenced from other courts, the litigant not only sued everyone many times but
aiso sued the lawyers for the parties who succeeded against them. That has not happened in the
instant case. There is on file one action against two government lawyers but that related to spécifie
actions that Ayangma argued breached a court order. While he was not successfui in his daim, the
court awarded him costs because the circumstances - what had taken place - gave rise to some
questions that made his concerns understandable.

[64] As well, other cases have pointed to the clear use of the courts by these litigants to intimidate
others, rather than to legitimately seek a remedy from those sued. Again, there is no clear parallel to
the instant case. Those litigants aIso persisted in filing essentially the same daims over and over,
ignoring court orders, and even at times lying to the court to get orders in their favour. Again, the
actions of Ayangma are quite différent. For the most part, he has respected court orders,
discontinued actions when told they were problematic, and resisted appealing ail orders. While there
may be fear that his passion for his cause may resuit in indiscriminate lawsuits against everyone he
encounters, that is not an accurate description of his proceedings to date. The proceedings are
numerous but for the most part, they represent his use of available procédures to advance his three
main complaints - one against the French School Board, one against the Eastern School Board and
one against the Department of Education.

[65] While some motions may have been unwise and have had little likelihood of success,
Ayangma appears to have been doing his best to advance his case, using procédures available.
While légal counsel might have advised against some proceedings, a client may décidé to have his
lawyer engage in proceedings even against his lawyer's advice. The fact they are uniikely to succeed
does not in and of itself make proceedings vexatious.

[66] Ayangma's vigorous and persistent and even prolix fight against the wrongs he perceives
were done to him in these employment situations has taxed the resources of the court and of the
parties. However, there are cases that can require new court rooms and months, if not years, of
hearings and that alone does not mean that they are vexatious or being instituted vexatiousiy.
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[67] The Ruies of Court have been successfully used to restrain and redirect Ayangma's actions.
He has not persisted in spite of orders to the contrary. Overali, I can find néither vexatious litigation
nor proceedings taken in a vexatious manner. With ail respect to the trial judge, I believe he
misinterpreted the law regarding a s-s.61(1) application, placing too much emphasis on the number
of court applications and insufficient emphasis on the purpose of those proceedings and whether or
not the RuIes of Court were working to contain possible excesses in litigation.

[68] The appeal is therefore allowed. Ayangma will have his costs throughout. He is to file a Bill of
Costs and serve a copy on the respondent within 15 days of the date of this décision. The
respondent will have 10 days from the date the Bill of Costs is filed and sèrved to file a written
response with the Court. Ayangma will then have five days to file and serve a written reply if he
chooses to reply.

The Honourable Madam Justice L.K. Webber

I AGREE: '

The Honourable Chief Justice G.E. Mitchell

AGREE:

The Honourable Mr. Justice J.A. McQuaid
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Reasons for judgment:

MURPHY J.A.:
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[1] This is an appeal from a décision of a motions judge and order of the Suprême Court that granted a
motion to strike a statement of daim and restrained the appellant ffom taking further proceedings against the
respondent arising ont of the same subject matter.

The proceeding, previous human rights complaint, motion to strike, and appeal

[2] Mr. Ayangma is a 61-year-old black citizen of Canada and a résident of the province since 1987,
who was bom in Cameroon, Africa. He holds a Masta-s in Business Administration (MBA) and a PhD, aiso a
Master's Certificate in Project Management (MCPM).

[3] Infoway is a not-for-profit corporation created by the Canadien Provincial Territorial and Fédéral
First Ministers to foster and accelerate the development and use of a pan-Canadian electronic health record
network. In 2005 Infoway advertised and recruited for the senior position of Program Director Telehealth. A
recruiting firm found Mr. Ayangma's résumé online and contactèd him. Mr. Ayangma applied for the position
and was interviewed. John Bums, at the time Infoway's Senior Vice-President for Program Management,
concluded quickly that Mr. Ayangma was not qualified for the position as he did not have the necessary
experience or appréciation of the job or the management of risks skills required for the rôle. Burns disqualified
Mr. Ayangma from further considération. On his direction Infoway assessed another candidate, a Caucasian
man, and offered him the position.

[4] Mr. Ayangma pursued a human rights complaint. On May 2, 2006, Mr. Ayangma filed a complaint
with the Human Rights Commission. He alleged discrimination in the matter of employment on the basis of
his color, race and ethnie or national origin, and systemic discrimination in Infoway's hiring practices.

[5] In 2012 a Human Rights Commission Panel (the "Panel") rendered a décision dismissing the
complaint. It found no evidence to support the daim of discrimination. The Panel raade some critical
observations about Infoway regarding its hiring process. However, the Panel found that as the process was
flawed and inconsistent for ail applicants, it did not indicate Mr. Ayangma specifically had been discriminated
against.

[6] Mr. Ayangma sought judicial review of the Panel décision. The reviewing judge dismissed the
application, fmding the analysis and conclusion of the Panel was reasonable.

[7] Mr. Ayangma appealed from the dismissal of his application for judicial review. In 2014 this Court
dismissed his appeal, finding that the fact scénario was quite straightforward and at the center was the fact as
found by the Panel that the employer, Infoway, decided Mr. Ayangma was not qualified for the position.
Following this finding, everything else, including Mr. Ayangma's allégation of the flawed sélection process,
was inconsequential.

[8] Mr. Ayangma applied unsuccessfully for leave to appeal to the Suprême Court of Canada.

[9] Mr. Ayangma commenced the proceeding which is the subject of this appeal by filing a statement
of daim on July 21, 2015 against the respondent (Infoway). He claimed damages resulting from a breach of
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the appellant's rights under the Charter. He allégés Infoway discriminated against him in the matter of
employment on the basis of his color and ethnie or national origin. He pleads the same facts that gave rise to
his complaint to the Human Rights Commission and also constitute his Charter claim.

[10] Mr. Ayangma's Statement of Claim also asserts that Infoway Ifaudulently misrepresented the
sélection process by altering a two-page document containing interview notes with the successflil candidate.

[11] Infoway made a motion to strike the statement of claim, which was heard on September 30, 2015.
Six months later, on March 30, 2016, the motions judge rendered reasons for judgment in which he struck out
the statement of claim and restrained the appellant from taking further proceedings arising out of the same
subject matter. He awarded costs of the motion on a substantial indemnity basis to Infoway which he fixed in
the amount of $44,166.70.

[12] The appellant appealed ffom this décision.

Grounds of Appeal

[13] I have distilled the issues on appeal to be:

1) whether the actions and words of the motions Judge, the reasons for judgment, the delay in the
issuance of the reasons for judgment, and the décision to fix costs against the appellant on a
substantial indemnity basis and to make such a large award of costs, give rise to a reasonable
appréhension of bias;

2) whether the reasons for judgment are sufficient;

3) whether the motions judge erred
(i) in dismissing the action on the basis that the limitation period had expired; and
(ii) in failing to find that the date of discoverability postponed the commencement of running of the
limitation period;

4) whether the motions judge made an error by making an order to restrain the appellant from
commencing further proceedings against the respondent for matters related to the subject of this
proceeding.

5) whether the motions judge erred in awarding costs on a substantial indemnity basis and in fixing
the amount of costs.

Disposition

[14] For the reasons which follow, I would dismiss the appeal on the substantive grounds 1 - 3, and allow
the appeal on ground 4 regarding the restraint on future proceedings and ground 5 regarding costs. The
appellant has not shown cogent evidence raising a reasonable appréhension of bias, and in my opinion the
décision of the motions judge regarding opération of the limitation period was correct.

Standard of Review

[15] The principles goveming appellate review in a motion to strike a statement of claim and dismiss an
action are well established. They were stated in Friends of OldMan River Society v. Canada (Minister of
Transport), 1992 CanLIl 110 (SCC), [1992] 1 S.C.R. 3 (SCC), at para. 104, and applied by this Court in many
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//Kcases, including Vail v. Prince Edward Island (Worker's Compensation Board), 2012 PECA 18 (CanLII), at
para.l2, and [nKelly v. Canada (Attorney General), 2010 PECA 17 (CanLII), atpara.l2. Deference is
employed. An appellate court does net have free rein to substitute its own exercise of discrétion merely
because it would have exercised the original discrétion in a différent way. However, if there bas been a
wrongflil exercise of discrétion because it was based upon an incorrect principle, a misapprehension of a légal
issue, or where no weight or insufficient weight bas been given to relevant considérations, tben tbe reversai of
a discretionary order may be justified. Regarding matters of law, tbe standard of review of correctness applies
and wbere tbere is an error of law, tbis court bas a duty to intervene and is free to replace tbe opinion of the
trial judge witb its own {Housen v. Nlkolalsen, 2002 SCC 33 (CanLII), at paras. 1 and 7).

Ground 1: Reasonable appréhension of bias

[16] Tbe appellant asserts reasonable appréhension of bias based on tbe actions and words of tbe motions
judge. He alludes to tbe Judge's conduct both prior to and during tbe motion bearing, bis statements in tbe
reasons for Judgment, tbe delay in issuance of tbe reasons for judgment, and bis décision to fix costs at an
extraordinarily large amount.

The law

[17] Tbe rule against bias is a fiindamental element of procédural fairness. In determining wbetber a
décision maker bas adbered to tbe principles of procédural faimess, tbe Suprême Court of Canada provided
guidance inR. v. S. (R.D.), 1997 CanLII 324 (SCC), [1997] 3 S.C.R. 484. If actual or apprebended bias arises
from a judge's words or conduct, tben tbe judge bas exceeded bis jurisdiction. Wbere sucb a concem is
manifested before or during a decision-making process, it can and sbould be addressed by a motion to tbe
presiding judge for disqualification. If tbe appréhension arises from tbe content of tbe décision being appealed
from, tben tbe concem can be addressed on appellate review of tbe judge's décision.

[18] Tbe test to be applied for reasonable appréhension of bias was set out by de Grandpré J. in
Commltteefor Justice and Liberty v. Canada (National Energy Board), 1976 CanLII 2 (SCC), [1978] 1
S.C.R. 369 (SCC), at para.394:

... tbe appréhension of bias must be a reasonable one, beld by reasonable and rigbt-minded
persons, applying tberaselves to tbe question and obtaining tbereon tbe required
information .... [T]bat test is 'what would an informedpersan, viewing the matter
realistically andpracticaïly - and having thought the matter through — conclude. Would he
think that it is more lïkely thon not that [the decision-maker], whether consciously or
unconsciously, would not décidé fairly. '

[19] Tbis Court bas applied tbe test in many cases, including Prince Edward Island
(Workers' Compensation Board) v. Cormier, 2011 PECA 1 (CanLII). In Cormier, a
statement made by tbe tribunal Chair was found to bave demonstrated a reasonable
appréhension of bias sucb that a reasonable person would conclude from tbe statement that
the tribunal would not décidé tbe case fairly. Any décision made by tbe tribunal would be
tbereby tainted. Consequently, tbe tribunal bad exceeded its jurisdiction, and tbe décision
was accordingly declared void.

[20] In Cojocaru v. Brltlsh Columbla Women's Hospltal and Health Centre, 2013 SCC 30 (CanLII),
[2013] 2 S.C.R. 357, Cbief Justice McLacblin discussed tbe presumption of judicial impartiality and wby it is a
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y, ̂ 07 SC(starting point for any inquiry into bias. Quoting Charron J. in R. v. Teskey, 2D07 SCC 25 (CanLII), at para. 19,
she stated:

Trial judges benefit from a presumption of integrity, which in tum encompasses the notion of impartiality ...
Hence, the reasons proffered by the trial judge in support of his décision are presumed to reflect the reasoning
that led him to his décision.

The threshold for rebutting the presumption of judicial integrity and impartiality is high. The onus is on the
person challenging the judgment to rebut the presumption "with cogent evidence which shows that a
reasonable person apprised of ail the relevant circumstances wouldconclude that the judge failed to corne to
grips with the issues and décidé them impartially and independently" (Cojocaru, at paras. 18-22).

The appellant's allégations of bias

[21 ] Mr. Ayangma makes two submissions regarding the motions judge's conduct - (i) his pre-decision
statements and actions; and (ii) in his décision on the motion.

•  Pre-decision statements and actions

[22] He argues that the past conduct of the motions judge, including "'his pattern of systematically
dismissing the appellant's actions" gives rise to a reasonable appréhension of bias. Included in this submission
is the contention there is institutional bias on the part of the Suprême Court. He tendered a number of letters
he had written to the Chief Justice of the Suprême Court over the years claiming bias on the part ofjudges.
He also daims his motion was prejudged.

[23] Mr. Ayangma is raising concems about the motion judge's pre-hearing conduct before this court
without having raised them before the motions judge. This manner of proceeding is out of order. Mr.
Ayangma did not make the allégations of reasonable appréhension of bias relating to his pre-hearing concerns
before the motions judge. In Jî. v. Curragh Inc., 1997 CanLII 381 (SCC), [1997] 1 S.C.R. 537, the Suprême
Court of Canada directed that allégations of bias should be brought forward as soon as reasonably possible.
Palkowski v. Ivqncic, 2009 ONCA 705 (CanLII), advises if a party believes the trial judge is exhibiting bias
there is an obligation to raise the issue with the judge at the time. At that point a record will become available
and the judge will make a ruling, both of which would be available for a court of appeal to review. An appeal
court is in a disadvantaged position when it is faced with an incomplète record - a complété record would
include a response ffom the motions judge on his position on the allégation of bias. As well, in raising such
concems the first time in this appeal, the Court of Appeal is being asked to condone the conduct of a party who
waited for the outcome of a motion and then, when unsuccessful on the merits, alleged bias for the first time on
appeal. Palkowski suggests that appeal courts must exercise great caution when the ground is raised for the
first time on appeal.

[24] In Ayangma v. Prince Edward Island Eastern School Board, 2000 PESCAD 12 (CanLII), at
para. 13, the Court of Appeal concluded that an issue of bias which was not properly brought before the
motions judge would not be entertained.

[25] The allégations of bias relating to Mr. Ayangma's pre-hearing concems before the motions judge
never having been raised before the judge are not properly before this court. In these circumstances, in my
view, this court should not entertain Mr. Ayangma's allégations of the motions judge's track record of
systematically dismissing his actions and his contention of institutional bias.
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m•  Statements and actions in décisions

[26] The appellant also refers to the motion judge's statements and actions in his reasons for judgment.
He submits that the following comments give rise to a reasonable appréhension of hias:

i) "a// the appellant's losses and then sought leave to appeal to the Suprême Court of
Canadd^ (para. 8 of reasons);

ii) "... Mr. Ayangma's past record of taking cases again and again to the Court of Appeal and then
to the Suprême Court of Canada " (para. 13 of costs décision);

iii) "Mr. Ayangma's multi-year, consistentlv-unsuccessful daim against Infoway'" (underlining
contained in para. 17 of reasons).

[27] He also submits that the following actions of the motions judge indicate bias:

i) he "botched his décision" by "conducting a one-sided hearing and completely ignoring the
evidence hefore him and by makingfîndings offact and law in total disregard of the matériels before htm
and the applicable laws" and by "cutting andpasting" or incorporating an excessive amount of
submissions of Infoway and adopting them in his reasons for judgment;

ii) delaying issuing reasons for Judgment for six months;

iii) awarding an exceptionally high award of costs in excess of $44,000., which was over twice the
amount originally sought by Infoway.

[28] In order to assess whether these statements and actions exhibited by the reasons of the motions judge
give rise to a reasonable appréhension of bias, I reviewed the motion record, transcript of the motion, and
reasons for judgment. I am ofthe view that while these statements and actions do raise concem, when
considered in the context of the motion and the proceeding, they do not rise to the level of clear evidence of
prejudgment required to sustain a reasonable appréhension of bias. The transcript of evidence reveals that the
motions judge was engaged in the arguments of both the applicant and the respondent. He made inquiries of
both parties regarding the facts and the law. He did not intervene or interrupt the appellant or treat 1^.
Ayangma inappropriately. He appeared to be concemed whether Mr. Ayangma had ail the documents before
him upon which he was relying. Apparently, the documents submitted by Mr. Ayangma contained omissions
and were assembled out of order. The motions judge exhibited patience in getting the complété record before
the court.

[29] In my view, the comments made by the motions judge would not leave a reasonable observer with
the impression that the judge was predisposed to décidé in favour of Infoway. Mr. Ayangma is a fréquent
litigator, and although the motions judge's comments regarding Mr. Ayangma's "multi-year, consistentlv-
unsuccessful" daims and Mr. Ayangma's tendency to appeal décisions are not temperate, the judge was
explaining the history of the litigation and his explanation, while somewhat distracting from the issue on the
motion, was factual.

[30] Mr. Ayangma argued that the motions judge "botched" his décision by not properly explaining the
identity or purpose of Infoway. Although the motions judge did not properly identify the purpose and rôle of
the respondent this error does not in any way suggest partiality or bias.
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iroway ne fai[31] He also argued that by copying and pasting the submissions of Inrbway ne failed to tum bis mind to
the issues. The Suprême Court of Canada in Cojocaru (at para.34) focused on this issue. The Suprême Court
acknowledged that with the advent of electronic fîling, judicial business bas been expedited. Submissions help
"the judge get the décision right, facilitate the task ofjudgment writing and speed the judicial process." The
concem about copying in the judicial context is not about gjving someone else crédit for their work but is about
whether the judge bas assessed the issues and arguments comprehensively and impartially. Although the
practice of copying is discouraged, the Suprême Court advised that in itself this does not rebut the presumption
ofjudicial impartiality and integrity. In Cojocaru the court reviewed the law in England, varions
Commonwealth countries, the U.S., and Canada. It concluded that copying in reasons for judgment is not, in
itself, grounds for setting the décision aside. However, if it would lead a reasonable person to conclude that
the trial judge bas not put bis mind to the issues and made an independent décision based on the evidence and
the law, the presumption ofjudicial integrity is rebutted and the décision may be set aside (para.49).

[32] The motions judge set ont the nature of the daim, the grounds for the motion, and gave an extensive
history of the matter. He then proceeded to copy into bis reasons the grounds of the motion, the Rule, the
overview of the test on a motion to strike pleadings, and the submissions on the limitation period from
Infoway's motion record.

[33] The Suprême Court of Canada in Cojocaru advised that the process of casting reasons for judgment
in the judge's own words helps to ensure that the judge bas independently considered the matter.

[34] Notwithstanding the lack of originality and extensive copying employed by the judge in this case, I
am of the view that the motions judge was engaged in the matter and was apprised of the issues. The reasons
of the motions judge, although containing extensive copying, suggest that he was persuaded by the submissions
of Infoway. I would conclude that extensive copying in this case does not indicate or raise a reasonable
appréhension of bias.

[35] The appellant submitted that the delay of six months in issuing reasons also gives rise to an
appréhension of bias. While the needs of justice would be better served by the issuance of reasons at an earlier
date, I do not agree that a reasonable person would conclude from the delay that the motions judge was biased.
Delay in delivering reasons should be avoided; it does not displace thé presumption of judicial integrity as long
as one is satisfied the judge put his mind to the issues.

[36] The appellant's final submission is that the motions judge showed his partiality when he levied costs
against hira on a substantial indemnity basis and in an extraordinarily high amount which he daims were 2.2
times greater than the amount originally requested by Infoway. The motion judge's reasons for judgment on
costs are published inAyangma v. Canada Health Infoway et al., 2016 PESC 34.

[37] The motion record filed by Infoway included a draft order where costs were requested to be awarded
on a substantial indemnity basis and fixed at $20,000. Subséquent to the motion Infoway filed a detailed bill of
costs for this motion totalling over $44,000. The bill of costs also contained entries related to a motion for an
extension of time where costs were awarded in the cause. Infoway was put to the expense of filing a motion to
extend time to file its defence pending the hearing of the motion to strike. Mr. Ayangma's response to the bill
of costs was short and did not contain any argument or explanation.

[38] The matter was complex as it involved several issues including s.l5 of the Charter, limitation period
and the doctrine of discoverability, allégations of firaudulent misrepresentation, whether a pleading is ffivolous
or vexations, and injunctive relief. Infoway's motion record canvassed ail these issues.
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[39] Another reason that could be attributed to the motions judge's high award of costs is that Infoway
daimed the appellant's proceedings were accusatory and inflammatory. It referenced the following words in
the statement of daim - wilful conduct, sham, deceive, mislead, altered, deliberate and fraudulent
misrepresentation. Mr. Ayangma referred to assertions of forging a document, falsification, criminal offence,
perjurer. In the face of this language and the Human Rights Panel having found the witness to be crédible and
forthright, and his testimony to be consistent and reasonable, Infoway suggested that in light of the stronger
and more inflammatory the language, the more skepticism should be applied by the court. Armed with these
arguments, Infoway suggested to the motions judge that costs were the only tool the court had to express its
disapproval with this type of litigious behaviour.

[40] Considering the submissions of Infoway, including the complexity of the matter, the detailed bill of
costs submissions and those related to the accusatory and inflammatory allégations of Mr. Ayangma, I find that
a reasonable informed observer would not find that the motions judge assessraent of costs would suggest a
reasonable appréhension of bias.

[41] I am satisfied that the full reasons for judgment indicate that the statements and actions of the
motions judge do not cumulatively show bias. The decision-making process was not fundamentally unfair.
The motions judge put his mind to the facts, the argument and the issues. He decided them impartially and the
judgment cannot be set aside on the basis of reasonable appréhension of bias.

GROUND 2: Sufficiency of reasons

[42] The appellant submits the reasons are déficient, and that they are inadéquate to permit proper review
on appeal. In R. v. Sheppard, 2002 SCC 26 (CanLll), at para.24, the requirement of reasons is tied to their
purpose and purpose varies with the context. The appellant suggests that the motions judge approached the
motion as if he was determining a summary judgment motion. He also suggests that because the motions judge
"eut and pasted the submission of the applicant his reasons lack indépendant thought and thus are deficienf.
My review of the reasons for judgment demonstrate that the motions judge knew that he was deciding a motion
to strike under.Rule 21. He does not refer to a motion for summary judgment under Rule 20 or employ the test
for summary j udgment.

[43] The question upon reviewing the décision is whether the evidence presented by the party challenging
the judgment convinces the court that the judge did not perform his sworn duty to review and consider the
evidence with an open mind {Cojocaru, citing Teskey, at para.29). In this case the appellant failed to meet that
threshold.

[44] In mil V. Hamilton-Wentworth Régional Police Services Board, 2007 SCC 41 (CanLII), at
para. 101, McLachlin C.J.C. stated that in determining the adequacy of reasons they should be considered in the
context of the record before the court, and where the record discloses ail that is required to be known to permit
appellate review, less detailed reasons may be acceptable. When one considers the record, it is évident why the
motions judge reached the conclusion he did.

[45] The décision contains a lot of copying. This spawns a question of whether the motions judge
understood the issue and was formulating his own reasons. I am satisfied he did. The motions judge cited the
applicable rule (Rule 21.01(l)(a)) and appropriate caselaw, and followed with an analysis on the limitation
issue. In my opinion, his reasons are sufficient to show how and why he made his décision, and therefore
sufficient for appellate review. The daim that the reasons were not sufficient therefore fails.
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GROUND 3: Limitation period
«7

i) Did the motions judge err in dismissing the action because the limitation period had
expired?

[46] This ground of appeal addresses the heart of Infoway's motion to strike Mr. Ayangma's claim. The
appellant's human rights complaint against Infoway alleging discrimination was dismissed. The judicial
review and appeal process ended on January 19, 2015 when the Suprême Court of Canada dismissed the
application for leave to appeal. Subsequently, on July 21, 2015 the appellant filed the statement of claim
which is the subject matter of this appeal. His claim against Infoway allégés discrimination contrary to s. 15( 1 )
of the Charter. The appellant daims that the hiring of the successflil candidate on July 7, 2005 was
discriminatory and contravened his rights under s. 15(1) ofthe Charter.

[47] Rule 21.01(l)(a) permits a party to move before a judge on a preliminary motion for the
détermination of a question of law raised by a pleading in an action where the pleading might dispose of ail or
part of the action. The détermination of the applicable limitation period is such a question of law.

[48] The motions judge dealt with the appellant's cause of action under his heading ''Claim made out of
Time". His only reasons regarding this central issue were a four-paragraph excerpt from the "Defendant's
Factum" which he reproduced. He then stated his conclusion, which was that Infoway was correct in ils
assertion that the Plaintiffs claim was made out of time, and is therefore statute barred, "andIsa find."

[49] In my view, notwithstanding it is a wholesale adoption of the defendant's brief, which should be
discouraged, the décision of the motion's judge is correct. It incorporâtes the jurisprudence on limitation
periods in a motion to strike under Rule 21.01(l)(a) in Vail, supra, at paras.30-38, and Kelly, supra, at
paras. 18-23.

[50] In my opinion, in the présent case the limitation period is determinative.

[51] A claim must be commenced within six years ffom the date that the cause of action arose {Statute of
Limitations, R.S.P.E.1. 1988, Cap. s-7, s-s. 2(1 )(g)). Two Suprême Court of Canada cases have settled the
previous uncertainty on the question of applicability of général statutory limitations to Charter daims for in
personam remedies. Where the cause of action arose outside the limitation period, it was held to be statute
barred {Kingstreet Investments Ltd. v. New Brunswick (Finance), 2007 SCC 1 (CanLII), paras.59-61;
Ravndahl v. Saskatchewan, 2009 SCC 7 (CanLII), at para. 17; applied by this Court va. Kelly, supra.)

[52] The appellant's statement of claim pleads that his cause of action arose on July 7, 2005. Since the
six-year limitation period set out in s.2(l )(g) of the Statute of Limitations is applicable, the appellant's daims
commenced over ten years later, on July 21, 2015, are out of time and statute barred.

il) Did the motions judge err in failing to find that the date of discoverability postponed the
commencement of running of the limitation period?

[53] The discoverability rule was stated vaKamloops (City) v. Nielsen, 1984 CanLII 21 (SCC), [1984] 2
S.C.R. 2, pp.36-41, and was applied in Central Trust Co. v. Rafuse, 1986 CanLII 29 (SCC), [1986] 2 S.C.R.
147, at para. 77, and by this court vaKelly, supra, at para.21. A cause of action arises for the purpose of a
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(Oklimitation period when the material facts on which it is based have been dïloovered or ought to have been
discovered by the plaintiff by the exercise of reasonable diligence.

[54] Mr. Ayangma makes two submissions. First, he argues the discoverability rule should extend
commencement of the limitation period to the date of the conclusion of ail human rights panel and court
proceedings in relation to that complaint. He relies upon the Court of Appeal direction m Ayangma v. Prince
EdwardIslandEastern SchoolBoard, 2000 PESCAD 12 (CanLII). In that case the appellant simultaneously
filed complaints with the Human Rights Commission and commenced on action in court in relation to the same
matters. The Court held that the "Actions shouldnotproceed to trial..." until the complaints were dealt with
by the Human Rights Commission.

[55] The appellant has not correctly interpreted and applied that décision. It does not stand for the
proposition that such actions do not need to he commenced before the expiry of the limitation period or that the
limitation period for such actions does not begin until the complaint processes ended. This décision does not
support the appellant's argument and does not relieve the appellant from his légal obligation to file his
statement of daim within the time requirement prescribed by the Statute ofLimitations.

[56] The case at bar is distinguishable. Mr. Ayangma did not file his statement of daim until July 21,
2015 after the matters had been fully dealt with by the Human Rights Panel. The limitation period had already
expired when he filed his statement of daim.

[57] Mr. Ayangma's second assertion is that due to his allégation of fraudulent misrepresentation the
discoverability rule extends the time for commencing the action until after he had obtained certain disclosures
from the Human Rights Commission. He submits this is a separate and distinct daim from his daim pursuant
to the Charter. He asserts the motions judge erred because, as a matter of law, ail the facts as pleaded ought to
have been taken as proven, and he was required to accept the pleadings as contained in the statement of daim
as proven. Mr. Ayangma says the motions judge erred by fmding that his pleading about the altération of
interview notes was a "dated and unproven assertion".

[58] This argument fails for two reasons. First, the appellant is atterapting to argue that the pleading of
fraud is a separate and distinct cause of action, while it is really in the nature of evidence that is cloaked in his
actual cause of action grounded in discrimination. Second, the statement of daim did not plead the discovery
of new material facts or the fraudulent concealment of such facts. The daims made by the appellant are
generalized and accusatoiy in nature. Allégations based on assumptions and spéculation cannot be taken as
true. It would be improper to accept the allégation as true {Opération Dismantle Inc. v. Canada, 1985 CanLII
74 (SCC), [1985] 1 S.C.R. 441, para.27). Where the plaintiff does not have the facts in his possession and
there is nothing in the pleading to show that the facts even exist, the daim should be dismissed {Rofe v. Kay
Aviation b.v., 2001 PESCAD 7 (CanLII), para.41). The daims made by the appellant of "alter", "cover-up', or
"fraud" are bald allégations without material facts which cannot be used by the appellant to obtain an extension
of the limitation period.

[59] I do not agree with the appellant's argument and reliance on Beardsley v. Ontario, 2001 CanLII
8621 (ON CA), 57 O.R. (3d) 1; [2001] OJ No. 4574 (ONCA). He interprets the reasoning as stating that the
daim should not have been struck prior to Infoway having filed its statement of defence. Beardsley stands for
the proposition that a daim can be struck on the basis of the expiry of a limitation period prior to the delivery
of a statement of defence if it is obvions from the statement of daim that "no additionalfacts could be asserted
that would aller the conclusion that a limitation period had expired^ (para.21). Metropolitan Toronto
Condominium Corp. No. 1352 v. Newport Beach Development Inc., 2012 ONCA 850 (CanLII), atpara.116,
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talned baseïadvises that only in the rarest of cases should a motion to strike be entertaîned based on a limitation defence

where the défendant bas yet to deliver a statement of defence. In my view, this is one of those rare cases as it
is obvions from the pleadings in the statement of daim that no additional facts could be asserted that would
alter the conclusion that the limitation period had expired.

GROUND 4: Did the motions judge err by restraining the appellant from commencing any proceeding
or taking any step in any form against Infoway for matters related to the subject of this
proceeding?

[60] The motions judge ordered the following injunction against the appellant:

2. TfflS COURT FURTHER ORDERS that:

(a) For a period of two (2) years from the date of this order, the Plaintifî is forbidden (whether
personally or through any agent or other intermediary) from commencing any proceeding or taking
any step in any form (including any new proceeding or step) in the PEI Suprême Court and in the
PEI Human Rights Commission against the Défendant, its former or current, directors, officers,
employées, agents, or représentatives conceming any matters involving, relating to, touching upon,
or which led to the following proceedings:

(i) PEI Human Rights Commission (HRC No. 1380-06);

(ii) PEI Suprême Court (SI-GS-24999);

(iii) PEI Court ofAppeal (SI-CA-1270);

(iv) Suprême Court of Canada (Leave to Appeal No. 36088);

without permission obtained in accordance with paragraph 2(b) below.

(b) If the Plaintifî wishes to apply for permission to take any proceedings or step as described in
paragraph 2(a) above, then application for such permission must be made in writing to a PEI
Suprême Court Justice in Chambers, and the application will be dealt with on paper alone;

(c) The Plaintiff is not to apply for permission in accordance with the procédure set out in
paragraph 2(b) above without first giving notice in writing to the Défendant fourteen (14) clear
working days before any such application, of the nature of the application, and the grounds thereof
together with a copy of the proceeding or step to be taken. The Défendant may reply to such notice
in writing (there being no obligation to do so) within ten (10) clear working days. Its response shall
be served on the Plaintiff and filed with the court and shall be considered on any application made
by the Plaintiff under 2(b) above;

(d) If any Statement of Claim, Notice of Application, Notice of Motion or any other form of
document which is within the scope of this order is served on or given to the Défendant pr any other
person identified in paragraph 2(a) hereof without permission having first been obtained, the
Défendant or that person shall not be required to appear and respond and the purported proceeding
shall stand dismissed and struck out without having been heard;

(e) Any breach of this order by the Plaintiff shall be a contempt of court.

[61 ] The appellant argued that in order to grant this type of injunctive relief the court would first have to
find that the appellant "was either vexations or has consistently conducted his litigation in a manner that was
frivolous and vexations".
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[62] Two UK Court of Appeal décisions, Bhamjee v. Forsdick and others (No.2), [2003] EWCA Civ
113, and Nursing & Midwifery Council v. Harrold, [2015] EWHC 2254 (Q.B.), set out the common law
authority of UK courts to restrain a litigant from proceeding. In Bhamjee the court stated that it is well settled
that any court may make such an order in the exercise of its inherent jurisdiction to protect its process from
abuse (p.l 1, para.26). So long as the very essence of a litigant's right to access the court is not extinguished, a
court has a right to regulate its processes as it thinks fit so long as its remedies are proportionate to the
identified abuse (p.l3, para.33). InNursing & Midwifery, supra, the restraint was extended to tribunal
proceedings (p.3, para. 12).

[63] The Quebec Court of Appeal in Productions Pixcom Inc. v. Fabrikant, 2005 QCCA 703 (CanLII),
application for leave to appeal to Suprême Court of Canada dismissed, also recognized the court has an
inherent jurisdiction to control its process. At para.22, Dalphond J.A. writing for the Court, stated:

For other courts or tribunals which are not so empowered, the Superior Court may enjoin a vexatious litigant
from introducing proceedings and order the proper officiai to refuse to receive such proceedings without some
prior authorization. In such case, one can speak of an injunctive remedy.

[64] In determining whether to make an order of restraint against proceedings, the Court in R.D. v. D.F.,
2016 ABC A 170 (CanLII), was mindful of the différence between vexatious proceedings and vexatious
litigants. The Court stated the entire history of the matter must be reviewed to deterraine if there is a principled
basis to make an order. That basis is demonstrated where the litigation history demonstrates a need to have
litigation activities restricted to prevent future abuses of court processes.

[65] The Judicature Act, R.S.P.E.l. 1988, Cap. J-2.1, s.42, provides the court with Jurisdiction to grant
injunctive relief, and as mentioned there is recognized authority for this type of remedy in the abovenoted
authorities. However, I am of the view that this additional remedy was not required in this case. Striking of
the statement of daim was fatal to Mr. Ayangma's action. His case was at an end once that order was made.
There is no need to create a prospective bar to his further access to the court or any tribunal as a conséquence
of him commencing this proceeding. The appellant is not prevented from filing any legitimate action or
complaint.

GROUND 5: Costs on the motion

[66] On appeal Infoway jjrovided its consent for leave to appeal and to vary the award from the
substantial indemnily rate to a partial indemnity rate. I would grant leave to appeal to vary the costs award.

[67] In Hamilton v. Open Window Bakery Ltd, 2004 SCC 9 (CanLII), the Suprême Court of Canada,
following Young v. Young, 1993 CanLII 34 (SCC), [1993] 4 S.C.R. 3, at para. 134, held that solicitor and client
costs "are generally ccwarded only where there has been reprehensihle, scandalous, or outrageons conduct on
the part of one of the parties." This reasoning was applied by this court m' Lanigan v. PEITF, 2017 PECA 3
(CanLII), paras.95-98. In the case before us the motions judge did not refer to any reprehensihle, scandalous,
or outrageous conduct on behalf of the appellant.

[68] The exercise of a court's discrétion as to costs should be interfered with on appeal only in limited

circumstances (Orkin: The Law of Costs, (2'^'^ édition) 8-8 §801). More specifically, m Hamilton, supra, at
p.313, the Suprême Court of Canada stated "A court should set aside a costs award on appeal only if the trial

■ judge has made an error in principle or if the costs award is plainly wrong."

https://tvtvtv.canlii.org/en/pe/pescad/doc/2017/2017pecal3/2017pecal 3 .html?searchUrIH... 11/13/2019
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[69] In this case, I am of the opinion that the award of costs made by the motions judge in the amoimt of
$44,000. is plainly wrong. Not only is it 2.2 times greater than the draft order initially submitted to the
motions judge, it is also twice the amount awarded to the French Language School Board and English
Language School Board in a motion to strike which was heard immediately following Infoway's motion.

[70] The amount is inordinately high when one considers the factors in discrétion outlined in Rule 57
including: the motion being at a preliminary stage in which no evidence is permitted; a statement of defencé
not having been delivered; previous awards on a motion to strike; and the amount of costs that an unsuccessful
party could reasonably expect to pay.

[71] In formulating a costs award, I must be mindflil of the admonition given by this court in Ayangma v.
PSAC andPEIHRC, 2014 PECA 15 (CanLII), where Mr. Ayangma was cautioned about makingbald
allégations of criminal wrongdoing. In that case, to express the court's disapproval of such tactics and to deter
those who come before the courts from making such allégations, this Court awarded costs against Mr.
Ayangma on a higher than partial indemnity scale.

[72] Infoway acknowledged that costs should be awarded on a partial indemnity basis and suggested the
amount of approximately $30,000., inclusive of taxes and disbursements. Counsel referred to that sum as the
"high water mark.'"

[73] In the circumstances of this case, I would first fix costs of the motion on a partial indemnity basis in
the amount of $12,500., and then I would increase this amount by $2,500. to account for the allégations of
fraud, for a total award of costs of $15,000. plus HST. Infoway should also be reimbursed for its
disbursements in the amount of $1,370.50 plus HST, as applicable. The total award of costs is $18,811.

Costs on appeal

[74] Even with Mr. Ayangma's success on two grounds, Infoway was successful in having the Suprême
Court order to strike the statement of daim upheld. I would award Infoway its costs on the appeal.

[75] Infoway submitted a bill of costs indicating fees of $8,257. plus disbursements and applicable taxes
for a total bill is $9,984. The factum filed by Infoway consisted of a thorough examination of ail issues and
grounds of appeal, and was helpful to the court. On the other hand, the documents filed by the appellant
consisted of the following:

i) an appeal book which contained nearly 400 pages;
ii) a factum that was one hundred and forty-five pages in length;
iii) a book of authorities containing forty cases which were not highlighted;
iv) a supplementaiy appeal book and authorities which included twelve additional cases and nearly
100 pages of documents filed before the motions judge;
v) on the date of the hearing of the appeal the appellant filed an 82-page document including one
case to assist in his oral présentation.

Some of these documents consisted of information that was not before the motions judge and were not
required.

https://www.canlii.org/en/pe/pescad/doc/2017/2017pecal 3/2017pecal 3 .htmI?searchUrlH... 11/13/2019
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[76] In determining the amount of costs on appeal, I have again considered the factors in Rule 57.
Although the appellant succeeded on two grounds of appeal, I would award Infoway its costs on appeal as
submitted. I would fîx the costs on appeal as légal fees $8,257. plus HST of $1,238.55 and disbursements
including HST of $488.52 for a total of $9,984.07.

Conclusion

[77] For the foregoing reasons, I would deny ail grounds of appeal on the substantive issues. I would
allow the grounds of appeal regarding costs oh the motion and restraint from further proceedings. I would
award Infoway its costs on the appeal.

Justice Michèle M. Murphy

I AGREE:

Chief Justice David H. Jenkins

I AGREE:

Justice John K. Mitchell
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Jenkins J.:

[1] The Applicant ("Government") asks the Court to order that no further proceedings be instituted in
any court by the Respondent ("Mr. Ayangma") except by leave of a judge of the Suprême Court.

[2] The Government submits that Mr. Ayangma has persistently and without reasonable grounds
instituted vexatious proceedings in the Suprême Court of Prince Edward Island and in the Fédéral Court of
Canada; has conducted proceedings in this Court in a vexatious manner; and has demonstrated an intention to
continue to institute vexatious proceedings without reasonable grounds in this Court.

[3] Mr. Ayangma réfutés the Government position. He characterizes an application under s. 61 as a
very extreme step for the Government to take. He responds, with explanation, that none of the varions court
proceedings which he has brought are vexatious or unreasonable.

[4] The Government has standing to bring this application for an order that no further proceedings be
instituted in this Court. The Suprême Court of Prince Edward Island is the superior court of record having
général jurisdiction in this Province. The Govemment's standing is obtained ffom it being a défendant in an
action initiated by Mr. Ayangma, i.e. GSC-15787.

[5] The Government daims as well to be able to speak on behalf of ail présent and prospective
défendants in the various proceedings initiated by Mr. Ayangma. Those défendants are for GSC-17048 James
Wyatt, for GSC-17004 the Eastem School Board and an employée of that Board, and for GSC-17005 the
French School Board and an employée of that Board. In my opinion, the Government cannot represent those
other défendants outside GSC-15787. Those défendants are separate légal entities, bodies corporate and
persons, and they are. défendants on différent proceedings than the proceeding in which the Government is a
défendant. As a litigani, the Government has no spécial standing before the Court. It has no greater right to
have restrictions imposed on a plaintiff than any other person claiming the burden of being subject to vexatious
proceedings.

[6] In this application, the Government refers to a Fédéral Court action, but does not seek any relief
regarding Mr. Ayangma's action pending or any action which he may commence in the Fédéral Court of
Canada. Any such considération would in any event be beyond the jurisdiction of this Court, which is
territorially limited to boundaries of Prince Edward Island. Reference to the Fédéral Court proceeding is
relevant though for considération on this application of whether Mr. Ayangma is pursuing vexatious
proceedings.

Législation

[7] Section 61 of the Suprême Court Act, R.S.P.E.I. 1988, Ch. S-10 authorizes the Court to make an
order as requested in certain circumstances;
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61. (1) Where a judge of the Suprême Court is satisfied, on application, that a person has
persistently and without reasonable grounds

(a) instituted vexations proceedings in any court; or

(b) conducted a proceeding in any court in a vexations manner,

the judge may order that

(c) no further proceeding be instituted by the person in any court; or

(d) a proceeding previousiy instituted by the person in any court not be continued,

except by leave of a judge of the Suprême Court.

Interprétation of législative intent

[8] The parties advised the Court that there are no previous cases in this jurisdiction
in which s. 61 has been judicially considered.

[9] Guidance toward interprétation the législative intention by s. 61 can be obtained
from Ontario jurisprudence under similar législation. The synopsis contained in Homestead
& Gale, Ontario Judicature Act& Rules ofPractice, Vol. 1, pp. 139-140, is helpful
regarding the légal meaning of "vexations" and the authority of a court, both inhérent and
statutory, faced with vexations proceedings:

56. Vexations Proceedings Act]—Actions or proceedings which are absolutely groundless
are frivolous and vexations. A stay of such proceedings may be granted, not as a substitute
for an injonction, but under the inherent jurisdiction of the court to control its own procédure
and prevent abuse of its process: [authorities cited]. But, although this power is inherent and
is certainly not diminished by anything in statute or rule, it must be carefully and sparingly
exercised: [authorities cited].

This power to stay a manifestly vexations suit which is plainly an abuse of process of the
court seems to be inherent in the jurisdiction of eveiy court of justice to protect itself from
abuse of its own procédure,...; the introduction of provisions in the rules for dealing with
such abuses does not curtail but extends the court's inherent power: [authorities cited]...

Where a matter has been finally and conclusively determined between the parties to an action..., the bringing of
a second action for the same cause is vexatious...[authorities cited].

But where, in a second action, an alternative daim was put forward..., it was held that the action, as regards
that daim, should not have been summarily dismissed [authority cited].

It would be to permit an abuse of process to allow a défendant to be harassed by an action which, being
without foundation, cannot succeed: Chaffersv. Goldsmid 1 Q.B. 186.
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If there is an apparent cause of action, the court will not interfère to prevent the plaintiff from having it
investigated in the usual way: Ross v. Edwards (1893) 15 P.R. 150...

The court will not décidé a doubtful point of law or fact upon an application to stay proceedings as vexations
under its inherent jurisdiction...

56. Vexatious Proceedings Act]—^This Act provides machinery for preventing persons who have habitually
and persistently and without any reasonable ground instituted vexatious légal proceedings from instituting any
further proceedings without leave of the court. See Re Chaffers (1897) 13 T.L.R. 363, and LR.C. v. Soul, The
Times, Oct. 29, 1964, Div. Ct. (défendant instituted twelve différent proceedings against the Inland Revenue
Dept; or its officiais)...

Where a person has been declared a vexatious litigant, leave to bring proceedings should be granted sparingly
and only when there is a case of real substance: Becker v. Teale [1971] 1 W.L.R. 1475, [1971] 3 Ail E.R. 715
(C.A.).

The meaning of "vexatious", "légal proceedings" and "instituted" in the context of applications under the
Vexatious Proceedings Act, R.S.O. 1970, c. 481 werejudicially considered in Foy v. Foy (1979) (sub nom.
Foy V. Foy (No. 2)) 1979 CanLIl 1631 (ON CA), 26 O.R. (2d) 220, 12 C.P.C. 188, 102 D.L.R. (3d) 342,
motion for leave to appeal to S.C.C. dismissed 31 N.R. 120, 102 D.L.R. (3d) 342n (Ont. C.A.).

[10] Both the genesis and current state of the Ontario législation is more tlilly understood upon
considération of the following passage from Mascan Corp. v. French (1988), 1988 CanLIl 5747 (ON CA), 49
D.L.R. (4th) 434 (Ont. C.A.) at p. 439:

...This section [Courts of Justice Act, s. 150(1)] replaced the Vexatious Proceedings Act, R.S.O. 1980, c. 523,
which was repealed by s. 218 ofthe Courts of Justice Act, 1984. Section 1(1) ofthe Vexatious Proceedings
Act was directed at any person who "habitually and persistently and without any reasonable ground instituted
vexatious légal proceedings in the Suprême Court or in any other court against the same person...". This court
held in Foy v. Foy (No. 2) (1979), 1979 CanLIl 1631 (ON CA), 26 O.R. (2d) 220, 102 D.L.R. (3d) 342, 12
C.P.C. 188, that the Vexatious Proceedings Act applied only to proceedings which had been commenced by
writ of summons, originating notice or otherwise by the person complained against and did not include
interlocutoiy applications or appeals in other proceedings. In my opinion, the législature by adding in s. 150(1)
(b), as a ground for a prohibitory order, the conduct of "a proceeding in any court in a vexatious manner"
clearly intended to overcome the problem created by the Foy décision. Where an application is properly
framed, it is now possible for a décision to be made on a realistic appraisal of ail proceedings whether original,
interlocutoiy or by way of appeal undertaken against the applicant for a prohibitoiy order.

This analysis reveals two matters of interprétation which are of interest for the présent case:

The original législation was directed against vexatious proceedings against the same person.
•  Language "in any court" refers to courts, and not other tribunals, and only courts within

jurisdiction of the court making the prohibitory order.

[11] The dictionary définition oi^vexatious" includes: "légal actions instituted without sujficient grounds
in order to cause annoyance to the defendanC. The Dictionary of Canadian Law does not defïne ̂ ^exatious",
but does define "vexatious proceeding'' as "A proceeding in which the party hringing it wishes only to
embarrass or annoy the other party". The adverb "persistently" is based on the adjective "persistent', the lay
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luy in spue ofdictionary définition ofwhich includes "(i) persisting, especiauy in spïïeof opposition; persevering. (ii)

lasting or enduring. (iii) constantly repeated; continued".

[12] Regarding s. 61, the Législature has chosen to require that the judge be satisfied that the ofFending
person has persistently instituted proceedings both (i) "without reasonable grounds"\ and (ii) that either the
proceedings be vexatious or be conducted in a vexations manner. It is a flindamental rule of législative
interprétation that meaning is to be given to ail language included in the statute. It is presumed that the
législature avoids superfluous or meaningless words. Every word in a statute is presumed to make sense and to
have a spécifie rôle to play in advancing the législative purpose: Sullivan, Driedger on the Construction of
Statutes (3rd éd.), p. 159. This implies that for considération of s. 61, "vexatious" means something more or
différent than "without reasonable grounds". ]xi.Mascan Corp. v. French, supra, it was noted that catégories
of vexation are never closed; and that the word "vexatious" has not been clearly defmed. It is noted there that
in many of the reported décisions, légal proceedings have been held to be vexatious because they were
instituted without any reasonable ground, and as a resuit those proceedings were found to constitute an abuse
of the process of the court. An example of such proceedings is the bringing of one or more actions to
détermine an issue which has already been determined by a court. In any event, whether an action is vexatious
is a matter to be determined by objective rather than subjective standards.

[13] Hnidan v. Smith, [1992] B.C.J. No. 1324 (B.C.S.C.) dealt with an application under législation
which employs quite différent language for a similar purpose. That législation would be invoked where a
person instituted vexatious légal proceedings within the British Columbia courts against either the same or
différent persons. That case adopted the principles discussed in Re Lang Michener and Fabian (1987), 1987
CanLlI 172 (ON SC), 37 D.L.R. (4th) 685 (Ont. H.C.J.) and then concluded that a prohibitory order is a drastic
measure that should only be made in the clearest of cases; however, while it is a jurisdiction to be exercised
with great caution, an opposite party should not be deprived of its benefit where there is no other way to bring
reason into proceedings, for a court on failing then to act becomes but a paper tiger.

[ 14] Considération of this jurisprudence, dictionary définitions, and rules of législative interprétation,
assists me to these conclusions regarding the intention of the Législature regarding s. 61. In my opinion, it is
intended that before a judge may exercise his or her discrétion to issue a prohibitory order under s. 61, he or
she must first be satisfied regarding the presence of each of the elements of persistence; proceedings without
reasonable grounds; and vexatious activity. The judge must be satisfied that impugned activity of the plaintiff
litigant has been: (i) persistent, and (ii) without reasonable grounds. The impugned activity may be either the
institution of vexatious proceedings, or the conduct of any proceeding in a vexatious manner. The judge is to
consider all the material accompanying the application, which should enable the judge to look at the whole
history and relationship of the matters under litigation and not just whether or not there was originally a good
cause of action. The plaintiff s vexatious proceedings need be before a court, but not necessarily be against the
same person. Beyond interprétation of the language itself, in my view the statement m Hnidan v. Smith,
supra, indicates the appropriate cautious approach to be taken by the Court to an application to restrict the
access of another person to the Court.

The application

[15] On considération of all the evidence and material before me, I conclude that s. 61 should not be
invoked on this application. I am not satisfied regarding the presence of any of the prerequisites to the exercise
of my discrétion to make a prohibitory order.

[16] The Applicant has not shown that the Respondent has either persistently instituted vexatious
proceedings or persistently conducted proceedings in a vexatious manner. Nor has the Applicant satisfied me



that most of the proceedings cited by the Applicant have been brought by the Respondent without reasonable
grounds.

[17] The Applicant cites as its evidence of vexations proceedings four court proceedings initiated by the
Respondent since his action GSC-15787 was struck out in part on a pre-trial motion. However, the Application
fails to recognize or appreciate that three of those four proceedings, being those instituted in the Suprême
Court, pursue and pertain to daims over différent matters than the Race Relations Consultant position with
Government that is the subject matter of the daim in GSC-15787. None of those proceedings are shown on
this application to be either vexations or to have been instituted without reasonable grounds. The Applicant
has also failed to demonstrate that the Respondent has conducted the proceeding in GSC-15787 in a vexations
manner.

[18] The Respondent's Fédéral Court action against Her Majesty the Queen in right of Canada and Claire
Arsenault does appear vexations vis a vis Clair Arsenault. In a pre-trial motion to strike out the statement of
daim in GSC-15787, Matheson J. determined that the persons who were voluntary members of the Advisoiy
Committee on Race Relations to advise on filling the position of Race Relations Consultant for the Department
of Education were, taking Respondent's case at its strongest and assuming that these persons were performing
a function which could be ascribed to Government, at best acting as delegated decision-makers fulfilling a
govemment purpose. Hence, any liability would be attributed to the Government and not them in their
Personal capacity. Accordingly, Matheson J. held those persons to be not proper défendants in that action.
She also held that the Govemment was the proper défendant on that action. In the subséquent Fédéral Court
action, the Respondent again sues Claire Arsenault, plus the Govemment of Canada. This is a fresh action
apparently over the same issue as in GSC-15787.

[19] The Fédéral Court action may also become classified as an abuse of process, on which basis it may
as well appear as unreasonable. It is a second proceeding over apparently the same subject matter, the Race
Relations position, instituted in a différent court, albeit with one new défendant. I wish to avoid treading
within the Jurisdiction of the Fédéral Court; however, for the purpose of détermination of this application it
needs to be stated that I anticipate the Fédéral Court may well be inclined to view the Fédéral Court action as
an abuse of its process and stay that proceeding pending disposition by this Court of GSC-15787.

[20] The remaining assertions by the Applicant of vexations proceedings or conducting proceedings in a
vexations manner are not home out by the application.

[21] The action GSC-17004 is against the Eastern School Board and Ricky Hood. The action GSC-
17005 is against the French School Board and Gabriel Arsenault. In both cases the défendants are différent
from the défendants in GSC-15787. The school boards are statutory corporations; they are separate légal
entities from Govemment. In both cases the subject matter of the proceeding is différent too. In the school
board actions, the Respondent daims the défendants denied him teaching positions over a period of years. In
both proceedings he allégés breach of his s. 15 equality rights under the Charter. It is consistent with the
ruling of Matheson J. in GSC-15787 that such a daim discloses a reasonable cause of action, at least against
the corporate défendant, and that the Suprême Court is the proper forum.

[22] The statements of daim in the school board actions also assert discrimination, and Matheson J. ruled
in GSC-15787 that there is no longer such a common law cause of action. However, that deficiency can be
dealt with on a pre-trial motion, and its disposition would not involve such a drastic measure as a prohibitory
order under s. 61. In any event, the présent application does not in any event show that there is no basis for a s.
15 Charter daim.
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[23] I also note as a postscript on this application that the Applicant did not assert any législative
prohibition against the pursuit of parallel proceedings before the Human Rights Commission and the Court for
the particular subject matter of the daims in GSC-17004 and 17005. I have not found such a prohibition. (The
relief sought by the Respondent is not a s. 6(4)(a) or (b) Human Rights Act, R.S.P.E.1. 1988 c. H-12 remedy.)
In any event, should that be a ground of objection it could be adequately addressed within those proceedings by
a less onerous procédure than a prohibition order under s. 61.

[24] The action GSC-17048 against James Wyatt is not shown at this stage to be vexations or to be
without reasonable grounds. The Respondent's daim allégés deceit and acting outside his authority as
Executive Director of the Human Rights Commission. Those are allégations regarding a différent matter than
those which the Respondent brought against the Government and Committee members in GSC-15787. They
are of a nature which the case law advises should alert the court that the action may be vexatious, but that is not
shown yet. Looking forward, even if the action GSC-17048 should be dismissed at trial or struck out in a pre-
trial proceeding, by comparison it would fît into the middle stages on the spectrum of the many actions pursued
by Fabian in Re Lang Michener and Fabian, supra, saga, so that an application based only on this action
would seem prématuré.

[25] The Applicant's assertions that the Respondent has to date conducted GSC-15787 in a vexatious
manner are not demonstrated in this application.

[26] Regarding the Respondent's refusai to set aside his notices of examination for discovery in
November, 1997, the ruling ofthe motions judge, DesRoches J., does not contain reasons and does not in any
way suggest any inappropriate conduct by the Respondent. Indeed, the associated correspondence between the
parties indicates disagreement regarding the obligation of the Applicant as défendant to carry out various pre-
trial procédures within the time prescribed by the Rules of Court, following a management conférence in
which ail involved were aware of the pending motion by the Applicant to strike out the Respondent's statement
of daim. Now, in hindsight, knowing that Matheson J. hearing the motion to strike, did strike out the
statement of daim against the Human Rights Commission and the individual défendants, she also allowed the
action to proceed against the Government regarding alleged s. 15 Charter violations. This implies the
Respondent was not necessarily unreasonable as plaintiff in wanting to pursue the proceeding with dispatch.

[27] Secondly, submitting a Government witness, El don Rogerson, to questions, even repeatedly, in the
face of objections that they went beyond the allégations in GSC-15787 appears, as an evént for which measured
alternative relief could have been obtained upon motion to the Court.

[28] Section 61 is meant to govem future proceedings. The Applicant does not seek relief regarding the
pending actions. There is no indication before this Court that the Respondent intends to bring any further
proceedings in any court within this jurisdiction regarding the Race Relations position with the Department of
Education. The Respondent has not yet been shown to have instituted or conducted proceedings in a manner
which would invoke the exercise ofjudicial discrétion under s. 61.

[29] Should it be considered that the prerequisites are présent, so that the threshold for the exercise of
discrétion whether to grant an order is reached, then I state here provisionally that I would consider a s. 61
prohibitoiy order to be an excessive response to the Respondent's activities so far as presented to the Court on
this application. The Court approaches an application to limit the access of another person to the Court as a
drastic measure, to be considered with caution. The Court can, of course, take steps to control its process, and
to avoid an abuse of its process. The Court's authority in that regard can be invoked to prevent vexatious
proceedings by an application fî"om an interested person under s. 61 of the Suprente Court Act.
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[30] It is understandable that the Government, whose Légal Services division of the Office of the
Attorney General appears to represent many or most of the défendants in the proceedings mentioned in this
application, would be frustrated, and inconvenienced, by Mr. Ayangma's numerous court proceedings which
he is pursuing without légal counsel. But it is his right as an individual to pursue actions in the court. If the
proceedings or pleadings are defective, or show no genuine issue for trial, then these proceedings can be
truncated by interlocutoiy motions. Should they become vexations, then it remains open to an interested party
to bring a fresh application under s. 61 for a prohibitpry order.

[31] For the présent, the parties named as Défendants in GSC-15787, 17004, 17005, and 17048 can seek
relief where appropriate by seeking pre-trial rulings so that the Respondent's actions are pursued only where
there is a cause of action and always in accordance with the Rides of Civil Procédure, lîiat was the approach
followed in the application to strike pleadings in GSC-15787 with apparently satisfactoiy results. The ruling of
Matheson J. on that motion contains a comprehensive response regarding the law and facts, ffom which the
parties have proceeded onward.

[32] The application is denied.

Costs

[33] The Respondent shall have his costs on the application, to be assessed by the Prothonotary. As the
Respondent is a lay litigant acting without counsel, assessed costs are limited to out-of-pocket expenses,
including disbursements and taxes, in accordance with Johnson v. The Law Society of Prince Edward Island,
[1988] 2 P.E.I.R. B28 (P.E.I.S.C.A.D.).

March 18, 1999 Justice David H. Jenkins



CatiLII
et

R.O. V D.F., 2016 ABCA 170 (CanLII)

Date; 2016-05-26

Filenumber: 1401-0145-AC

Other 36 Alta LR (6th) 282 — 87 CPC (7th) 1

citations:

Citation: R.O. v D.F., 2016 ABCA 170 (CanLII). <http://canlii.ca/t/grtgs>. retrieved on 2019-

11-13

In the Court of Appeal of Alberta

Citation: RO. v D.F., 2016 ABCA 170

Between:

RO.

- and -

D.F.

Date: 20160526

Docket: 1401-0145-AC

Registry: Calgary

Corrected judgment: A corrigendum was issued on
June 7, 2017; the corrections bave been made to the text
and the corrigendum is appended to this judgment.

Appellant
(Applicant)

Respondent
(Défendant)

RESTRICTED COURT ACCESS ORDER

By restricted Court Access Order dated November 4, 2013
by The Honourable Mr. Justice J.T. McCarthy (a) ail
documents filed shall be kept confidential and sealed by the
Clerk of the Court. No persons other than the parties (and
their respective successors and assigns), their counsel, and
Court personnel shall ,be given access to documents in this
action; (b) any documents filed in this action shall refer to
the Plaintiff as R.O. and the Défendant as D.F., and may not
include any information that is likely to disclose the identity
of either of the parties; (c) The identity of the parties and any
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information that could disclose their identity shall not be
broadcast, published, communicated, or disseminated in any
way, whether directly or indirectly by the plaintiff, the
défendant (or their respective counsel), or any other
individual including the média.

NOTE: This judgment is intended to comply with the
restriction so that it may be published.

The Court:

The Honourable Mr. Justice Peter Costigau
The Honourable Madam Justice Marina Paperny

The Honourable Madam Justice Patricia Rowbotham

Mémorandum of Judgment

Appeal from the Orders by
The Honourable Mr. Justice B.A. Millar

Dated the 18th day of June, 2014
Filed on the 19th day of June, 2014

(Docket: 1301 06765)

Mémorandum of Judgment

The Court:

1. Introduction

[1] This appeal is from two June 18, 2014 orders of a case management judge. The first declared the
appellant a vexatious litigant and the second held her in civil contempt of court for failing to comply with two
restricted court access orders.

[2] The appellant also brings three applications asking us to admit new evidence.

[3] We dismiss the new evidence applications and the appeal in relation to the finding of contempt. We
allow, in part, the appeal of the vexatious litigant order.

H. Facts

[4] The appellant met the respondent on a dating website and they started dating in February 2012.
After the relationship ended in August 2012, the appellant sued the respondent. She claimed that he failed to
disclose that he had the herpes simplex virus and iixfected her with it, committing sexual assault and batteiy.
She allégés that she now suffers complex post-traumatic stress disorder and cognitive dysfimction because of
his disregard for his actions, lack of remorse and on-going harassment. She daims significant damages.
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[5] Because of the nature of the allégations, two orders (pne intérim in June 2013 and one final in
November 2013) were granted banning identification of the parties, and sealing the statement of daim and
some additional documents ("the restricted court access orders"). The relevant portion of the November 2013
restricted court access orders provides:

The identity of the parties and any information that could disclose their identity should not be broadcast,
published, communicated, or disseminated in any way, whether directly or indirectly by the Plaintiff, the
Défendant (or their respective counsel), or any other individual including the média.

[6] The respondent subsequently leamed of online postings alleging that he had infected a prostitute
with herpes, used prostitutes and that his wife (who he married after his relationship with the appellant had
ended) was a prostitute with gang affiliations. Some of the postings identified him by name and included his
photograph, and identified his employer. The respondent filed a counterclaim alleging defamation. He obtained
an Anton Piller order to search and seize evidence linking the appellant with the online defamation. The search
was supervised by a lawyer who consulted with the parties regarding the parameters of the search.

[7] The search of the appellant's computer, cellular téléphoné, email and other accounts led to a
comprehensive forensic analysis and report by MNP LLP (MNP Report). The MNP Report linked the
appellant's computer to the online defamatory statements. The respondent applied to have the appellant found
in civil contempt for breaching the restricted court access orders. At a case management meeting prior to the
contempt application, the case management judge directed the respondent to apply to have the appellant
declared a vexations litigant.

[8] The record before the case management judge included over 2,000 pages of evidence from
numerous affidavits, cross-examination of the appellant, and the MNP Report. On June 18, 2014, he declared
the appellant a vexations litigant. He granted the second order fmding the appellant in contempt of court for
failing to comply with the restricted court access orders; struck her statement of daim; restrained her from
contacting the respondent or disclosing his identity or that of his wife, children and employer; and directed the
appellant to pay costs of $217,000.

111. Analysis

«. New Evidence Applications

i. The Basis for the Order of Civil Contempt

[9] A finding of contempt requires that a person knowingly breached a court order. Rule 10.52(3) of
the Alberto Rules of Court, Alta Reg 124/2010 sets ont the requirements. Given the seriousness of a finding of
contempt, the burden of proof is beyond a reasonable doubt: Serhan (Estate of) v Bjornson, 2001 ABC A 294
(CanLII) at para 11, 303 AR 17.

[10] In support of his contempt application the respondent relied primarily upon the MNP Report. Among
other things, MNP was hired to report on the electronic média seized at the appellant's résidence pursuant to
the Anton Piller order. The report is detailed and technical but the essence is this: 18 deleted communications

between the appellant and another person who advertised him/herself as "the UK's 88^^ most influential
Twitter user" were recovered from the appellant's computer and the appellant's account transferred funds via
PayPal to this person. The content of the resulting tweets need not be set ont in détail but they identify the
respondent, his employer and intimate that he improperly used corporate funds to engage prostitutes and in the
course of doing so infected them with herpes. Several detailed articles were posted which encouraged the
reader to contact the respondent's employer's board of directors to "let them know of your disgust." In
response to concems about whether the appellant's identity could be determined, the other person wrote: "you
don't have to worry about anything. ... Your anonymity is safe with me." The other person wrote the appellant
that the defamatory posts were "taken down for containing defamatory and offensive content. Nevertheless, if
as you say eyerything is true ... word will spread automatically...".

[11] The appellant's position before the case management judge was that although this communication
emanated from her computer, she was not the source of the information. She maintained that her computer had
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been hacked and she was a victim of cyber terrorists. She also suggested that it was the respondent who had
hacked into her computer, initiated the tweets and essentially framed her. She swore affidavits to that effect
and made submissions to the case management judge.

[12] The case management judge found that the evidence adduced by the appellant in the court below did
not raise a reasonable doubt that she was responsible for the online comments. The appellant submits that the
new evidence, if admitted, is sufficient to raise that reasonable doubt.

a, , Admissibilitv of the New Evidence

[13] The appellant filed three applications to adduce new evidence; one in July 2015 while self-
represented; another in September 2015 in response to direction from this Court {RO v DF, 2015 ABCA 267
(CanLII)) which purports to correct shortcomings in her July application; and a third in March 2016 with the
assistance of counsel.

[14] The admission of new evidence is govemed by Alberta Rules of Court, r 14.45 and R v Paimer, 1979
CanLII 8 (SCC), [1980] 1 SCR 759. "[C]ontempt proceedings are subject to the standard principles that allow
parties to reopen findings in exceptional circumstances to permit considération of fresh evidence or new facts
that were not before the court at the first hearing": Carey v Laiken, 2015 SCC 17 (CanLII) at para 62; [2015] 2
SCR 79.

[15] The P aimer criteria are as follows. First, the evidence should generally not be admitted if, by due
diligence, it could have been adduced at the hearing. Second, the evidence must be relevant in the sense that it
bears upon a décisive or potentially décisive issue in the trial. Third, the evidence must be crédible in the sense
that it is reasonably capable of belief. Finally, it must be such that if believed it could reasonably, when taken
with the other evidence adduced at trial, be expected to have affected the resuit; at 775. R v Angelillo, 2006
SCC 55 (CanLII), [2006] 2 SCR 728 states that "[w]hat must guide the court of appeal in assessing the
admissibility of fresh evidence [are] the interests ofjustice"; para 12.

[16] Rv Lévesque, 2000 SCC 47 (CanLII), [2000] 2 SCR 487 provides guidance on the admissibility, on
appeal, of expert opinion reports. The Court held that "[b]efore admitting new opinion evidence on appeal, it
may be necessary to détermine the basis of that opinion and to establish whether the facts on which the opinion
is based have been proven and are crédible." The Suprême Court overturned the appeal court's décision to
admit the new expert reports stating the "reports should not have been admitted in evidence, since their
probative value was not such that they might have affected the resuit if they had been adduced at trial with the
other evidence. The probative value of an expert opinion dépends on the amount and quality of admissible
evidence on which it relies".

[17] The bulk of the new evidence consists of the following; a 500-page report (including exhibits)
prepared by Mario Amado Alves (Ph.D. in Computer Science) dated July 2015 (Amado Alves Report); the
affidavit of Mario Amado Alves (translated from Portuguese and notarized) which sets out his credentials; the
appellant's February 4, 2016 and March 21, 2016 affidavits in which she déposés she is unable to work as, a
resuit of multiple serious and ongoing health issues and her sole sources of income are Assured Income for the
Severely Handicapped and a govemment housing subsidy; and the transcript of an examination of the
respondent which contains an admission that he had hacked into his ex-wife's computer.

[18] The most significant item is the Amado Alves Report. The appellant submits that it was not available
earlier because it was not until the conduct of the hackers or cyber terrorists reached a certain level that it
became détectable. Further, she lacked the financial resources and technical expertise to assemble the puzzle.
In effect, the appellant contends that the Amado Alves Report is an expert report that réfutés the conclusions
reached in the MNP Report which linked her to the online comments.

[19] A brief synopsis of the Amado Alves Report and its author follows. The author is a résident of
Portugal; he déposés in his translated affidavit that the appellant advised him that she was unsuccessful in
retaining anyone else for varions reasons. He attests to his varions accomplishments and publications, and
more than 30 years of progressively more senior information technology expertise.



04[20] As to Sr Amado Alves report, he states that he examined the appellant's home computer and related
technologies including internet router ̂ d iPhone. He summarized that he found "multiple cyber terrorist
attacks, personal computer system breaches, online account breaches, personal website breaches, digital
impersonation, data planting, online account compromises, theft and misuse of digital personal data, including
forensic timeline event corrélation, explaining the presence of malicious data as described in the MNP report
findings". The bulk of his report (like the MNP Report) is extremely technical in nature.

[21] The Amado Alves Report concluded that the MNP's reported communications between the appellant
and the other person were actually nefarious activities in a targeted cyberterrorism directed at the appellant,
and were an attempt to disrupt her life and implicate her for serions crimes.

[22] We conclude that we are unable to admit the Almado Alves Report. It does not meet the Palmer
criteria and no injustice would arise ffom our décision not to admit it. Leaving aside the issue of the report's
credibility (which the respondent contests), there are two major obstacles to the admission of the report: the
requirement of due diligence and its probative value. We are cognizant of the appellant's submissions that time
and expense prevented her from obtaining the report earlier. However, she did not request an adjoumment of
the applications and indeed urged the court to proceed with these applications and others that she had filed.
More importantly, the Amado Alves Report is not "new" evidence in the sense that its probative value is not
high. Its only purpose is to corroborate or bolster the evidence upon which the appellant relied before the case
management judge.

[23] In the court below, the appellant swore an affidavit in which she challenged the findings of the MNP
Report. She deposed that at the varions times attributed to the online messages, she was not using her
computer. On one occasion she was at the respondent's lawyer's office for questioning. On two occasions she
was in a courtroom. On another occasion, she was in Airdrie at a realtor's open house with no wifi access. She
deposed that it was her belief that these must have been wifi hacks through an overseas proxy server. She
further deposed that she had taken her computer to a "white hat hacker" who kept her computer for 30 hours
and advised her that there had been multiple wireless attacks on her technology.

[24] She also deposed that as early as November, 2012 she had noted phishing on her computer and that
she had reported this to the Calgary Police Service. She stated that the phishing had continued to escalate and
that. she had reported this to her former légal counsel, the supervising lawyer and MNP.

[25] In sum, there was evidence before the chambers judge which supported the appellant's position that
she was not responsible for the online comments and they were the work of hackers. What she seeks to admit
as "new" is evidence that reaches the same conclusion, albeit of a différent quality.

[26] This court in R v Soosay, 2001 ABCA 287 (CanLIl), 2001 CarswellAlta 1472 considered a similar
situation. At issue was whether the accused, Soosay, should receive a sentence of a curative discharge. At the
sentencing hearing, the accused testified to his efforts at rehabilitation and that he intended to continue
treatment. Another witness corroborated the accused's testimony. On appeal, the accused tendered a report
from a social worker, which also addressed the accused's alcoholism and made recommendations for
treatment. In concluding that the social worker's report should not be admitted, the court commented that the
proposed evidence, simply stated, was of a much better quality than the evidence offered up at trial on the issue
of curative discharge, and that evidence of the kind and quality was available in the community at the time of
the sentericing hearing. The court emphasized that the integrity of the trial process must be protected and the
appellate process cannot be routinely used to augment the trial record: at para 14. See also R v Levesque. The
Almado Alvez Report is an attempt to augment the record before the case management judge. It does not meet
the requirements for the admission of new evidence.

[27] We reach the same conclusion witii respect to the balance of the proposed new evidence, including
the transcript of the questioning of the respondent. We note that the appellant's affidavit evidence deposed that
the respondent had admitted to her that he had previously "hacked" into his ex-wife's computer. The
questioning of the respondent on his affidavit occurred prior to the applications, but the appellant did not have
the transcript. In other words, it was available. As with the Almado Alvarez Report, the transcript is merely
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evidence of a différent quality which purpose is to bolster the evidence proffered in the court below. It is net
admissible.

[28] In conclusion, the applications to admit new evidence are dismissed.

b. Contempt Order

[29] The standard of review of a contempt citation dépends on whether the appeal involves a question of
law or an exercise of discrétion. If the error alleged is a légal error, the review is on tiie standard of correctness.
If the error alleged concems a judge's exercise of discrétion, the standard of review is reasonableness. See
generally, Demb v Valhalla Group Ltd., 2015 ABCA 29 (CanLIl) at paras 25-26, 593 AR 368.

[30] The appellant's main submission relates to the case management judge's reliance on the MNP
Report. She contends that he erred in relying upon it because MNP failed to search for viruses or malware.
However, these searches were not contemplated by the Anton Piller order or the protocol goveming the MNP
Report. Moreover, the hard drive was retumed to the appellant who could have obtained a malware search. She
could also have applied to the case management judge to direct that MNP conduct these searches. In any event,
the appellant's theory of the case was that her computer had been hacked and she was the victim of cyber
terrorism. She did not allégé that the attack on her computer occurred through active malware or viruses. In
short, the question of viruses or malware was not relevant to the issues before the case management judge. He
was entitled to rely on the MNP Report which established that the origin of the impugned messages was the
appellant's computer.

[31] On this record there was ample evidence for the case management judge to conclude that the
appellant had knowingly breached the restrictive court access orders. It is not the rôle of this court to reweigh
the evidence. The appellant has not demonstrated any reviewable error in the case management judge's
décision.

[32] The appellant also challenges the penalties imposed by the case management judge; in particular, the
striking of the statement of daim. This is a harsh penalty but this was a very serious breach of a clear court
order. The actions of the appellant had the potential to cause serious harm to the respondent, his family and his
employer. The imposition of the penalty was a reasonable exercise of the case management judge's discrétion.

c. Vexatious Litigant Order

[33] The décision to déclaré someone a vexatious litigant is discretionary and the standard of review of a
vexatious litigant order is reasonableness Lin v Matrikon Inc., 2010 ABCA 383 (CanLlI) at para 16, 493 AR
378.

[34] Paragraphs one and two of the June 18, 2014 vexatious litigant order provide;

1. The [appellant] is declared a vexatious litigant pursuant to Section 23.1 of the Judicature Act, RSA 2000, c
J-2, and is hereafter prohibited from instituting and further proceedings, or instituting proceedings on behalf of
any other person, or continuing any proceeding which she has already instituted without leave of the Court in
which the proceeding is to be initiated or continued.

2. This Order shall be binding upon the Provincial Court of Alberta, the Court of Queen's Bench of Alberta
and the Alberta Court of Appeal.

[35] In his reasons for granting the order the case management judge's primàiy focus was on this
litigation. He observed that in the context of her action against the respondent, the appellant breached
restricted court access orders for which she was found in civil contempt twice; she filed four applications and
eight affidavits seeking many types of interlocutoiy orders; she has attempted to relitigate matters already
decided causing confusion, delay and expense to the respondent and wasting court time; she failed to pay costs
as ordered; made threats to sue others associated with the respondent; and advanced far flung conspiracy



iS8théories. Ail of this was "designed to wear down the défendant, force him to incur significant costs associated
with defending this action".

[36] The relevant provisions the Judicature Act are as follows;

23(2)..., instituting vexations proceedings or conducting a proceeding in a vexations manner inclndes, withont
limitation, any one or more of the following:

(a) persistently bringing proceedings to détermine an issue that has already been determined by a
court of compétent jurisdiction;

(b) persistently bringing proceedings that cannot succeed or that have no reasonable expectation of
providing relief;

(c) persistently bringing proceedings for improper purposes;

(d) persistently using previonsly raised grounds and issues in subséquent proceedings
inappropriately;

(e) persistently failing to pay the costs of unsuccessful proceedings on the part of the person who
commenced those proceedings;

(f) persistently taking unsuccessful appeals from judicial décisions;

(g) persistently engaging in inappropriate courtroom behaviour.

[37] It is apparent from the reasons that the case management judge's goal was to bring to an end any and
ail litigation in furtherance of the appellant's fixation with the respondent, his family and anything or anyone
associated with him. Doing so was reasonable but in our view the order was overbroad.

[38] There is a différence between vexations proceedings and vexations litigants: 644036 Alberto Ltdv
Morbank Financial Inc, 2014 ABQB 681 (CanLIl) at paras 51-97, 26 Alta LR (6th) 153. In that case the trial
judge concluded that the litigation was "clearly an example of vexations litigation. The question that remains,
however, is whether the person behind this litigation should also be declared a vexations litigant." She found
the litigant to be vexations also on the basis that he had instituted numerous proceedings against varions
défendants.

[39] There was insuffîcient evidence before the case management judge (or before us) to support a
finding that the appellant has a history of "persistently" engaging in any of the prohibited actions in subsection
23(2) against anyone other than the respondent: see generally Pawlus v Pope, 2004 ABCA 396 (CanLlI), 357
AR 347. Although the appellant was involved in other litigation, she was the défendant in those proceedings (a
bankruptcy and a landlord tenant dispute).

[40] In our view paragraph one of the vexations litigant order should be set aside and we do so. We
substitute the following: Any litigation or steps in litigation against the respondent and those associated with
him, including his family (immédiate and extended) and his employer shall require leave of the Court of
Queen's Bench.

IV. Conclusion

[41] We dismiss the applications to admit new evidence and the appeal of the contempt order.

[42] We allow, in part, the appeal of the vexations litigant order and direct that it be varied as described
in paragraph 40.

Appeal heard on May 12, 2016
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The information on the Restricted Court Access Order was added to the front page.
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Brouillard AIso Known As Chatel v. The Queen, [1985] 1 S.C.R. 39

Jean-Pierre Brouillard also known as Pierre Chatel Appellant\

and

Her Majesty The Queen Respondent.

File No.: 17372.

1984: October 4; 1985: February 21.

Présent: Beetz, Mcintyre, Chouinard, Lamer and Le Dain JJ.

on appeal from the court of appeal for quebec

Criminal law — Trial — Fvnction of judge — Examination of witnesses — Right of judge to
intervene — Limits ofright to intervene ~ Doubt as to impartiality of judge — New trial ordered.

Appellant was charged with extortion and convicted by a judge of the Court of Sessions of the Peace.
At trial, the judge took an active part in questioning the accused and another witness for the defence, interrupting
counsel and the witnesses on several occasions and asking many questions himself. On appeal, appellant
complained of the judge's conduct, saying that he had been biased, and argued that he had not been able to make
fiill answer and defence. He further alleged that the trial judge had committed errors of law and fact. The Court of
Appeal dismissed his appeal and affirmed the conviction. This appeal was based on essentially the same grounds.

Held\ The appeal should be allowed and a new trial ordered.

Having regard to the evidence presented at the trial, the conviction by the trial judge is not
unreasonable and is not based on an error of law or fact. The issue was essentially one of credibility and the trial
judge chose to believe the complainant. It is in the interests ofjustice, however, that a new trial be held. Though
the trial judge has a right, and often a duty, if justice is in fact to be done, to question witnesses, interrupt them
and if necessaiy call them to order, he must do so within certain limits and in such a way that justice is seen to be
done^ In the case at bar, the trial judge went beyond the limits. By his many interventions and questions during



mthe testimony of the accused and of another defence witness, the trial judge gave the impression of assisting
counsel for the prdsecution. By his conduct the trial judge raised some doubt as to his impartialily, which only a
new trial can erase.
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English version of Ihe judgment of the Court delivered by

1. LAMER J.~Appellant was charged with extortion and convicted by a judge of the Court of Sessions
of the Peace. His appeal to the Quebec Court of Appeal was dismissed. He appealed to this Court with its
leave. In my view, his appeal should be allowed and a new trial ordered.

Facts

2. Appellant and the complainant, Mrs. Madeleine Lebel, have known each other since May 1977. They
did business together and were partners in two companies. On July 3, 1979, appellant visited the
complainant at her home and demanded the sum of $6,000 from her. According to the complainant and one
of her daughters, he threatened her. This led to a charge of extortion, worded as follows:

[TRANSLATION] At Montréal, district of Montréal, on or about July 3, 1979, Jean Pierre Brouillard, without
reasonable justification or excuse, with intent to extort, attempted to induce Madeleine Lebel by threats,
accusations, or violence to do something, to wit: to give him the sum of $6,000, thereby committing an
indictable offence under section 305(1) of the Criminal Code.

Judgments

At Trial

3. In an oral judgment the Sessions judge, expressing certain réservations conceming the credibility of
the accused and of another defence witness, the complainant's other daughter, said that he believed the
complainant and her witnesses and was convinced beyond a reasonable doubt of the accused's guilt



Ht
The relevant passages ofhis judgment read as follows:

[TRANSLATION] So there was not only the mother who said she was threatened, there was another
witness, the giri, and I cannot doubt the girl's testimony, because she testified honestly that she did not
wish to get involved in these matters ...

The mother, her testimony ... was corroborated by the testimony of the giri Michèle ...

As for the other giri, there were contradictions in the answers she gave the Court...

The testimony of Mr. Chatel, well, l'il tell you sincerely, it was evasive. He was asked direct questions,
and replied with a sériés of answers that had no bearing on the questions he was asked. He tried to
fabricate, that's the word, fabricate, in any case, he tried to tell us ail sorts of stories which, in my
opinion, don't stand up.

5. The judge's décision is thus clearly based on the credibility he gave the witnesses.

On Appeal

6. In the Court of Appeal the accused Brouillard complained of errors of law and of fact on the part of the
trial judge and maintained that he should have been acquitted. He also complained of the judge's conduct,
saying that he had been biased, and argued that he had not been able to make full answer and defence.

7. The Court of Appeal's décision is succinct:

[TRANSLATION] THE COURT, ruling on appellant's appeal from a judgment rendered by a judge
of the Court of Sessions of the Peace, district of Montréal, on Januaiy 29, 1981, convicting him of
attempted extortion;

After reviewing the record, hearing argument and deliberating;

WHEREAS even though this Court cannot sanction ail the said judge's interventions during the trial, it
was not established before us that either through these interventions or otherwise, appellant was
deprived ofhis right to make full answer and defence;

WHEREAS it was not established either that the said judge erred in law or incorrectly assessed the
evidence;

WHEREAS this Court should therefore not intervene in the said judgment;

DISMISSES the appeal.

8. Appellant relied on essentially the same grounds of appeal in this Court. He also requested leave to
présent additional evidence. We shall dispose ofthis request first.
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9. I have read the material submitted by appellant and I am of the view that this evidence, which he

sought to présent at trial as well, is not relevant to the case; consequently I would deny this request.

10. With regard to his allégations of errors of law and of fact, I share the Court of Appeal's opinion and
am of the view that they are unfounded. The judge's conclusion is not unreasonable having regard to ail the
evidence and is not based on an error of law in interpreting the provision under which the accused was
charged or an error respecting the law of evidence or procédure. The issue was one of credibility and the
judge chose to believe the complainant. Had he entertained a reasonable doubt in favour of the accused, a
verdict of acquittai would not have been at ail unreasonable either.

11. There remains the question of the judge's conduct and alleged bias.

12. The rôle of a trial judge is sometimes very demanding, owing to the nature of the case, and the conduct
of the litigants (parties). Like anyone, a judge may occasionally lose patience. He may then step down from
his judge's bench and assume the rôle of counsel. When this happens, and, a fortiori, when this happens to
the détriment of an accused, it is important that a new trial be ordered, even when the verdict of guilty is not
unreasonable having regard to the evidence, and the judge has not erred with respect to the law applicable to
the case and has not incorrectly assessed the facts.

13. The reason for this is well-known. It is one of the most fundamental principles of our case law, the
best known formulation of which is to be found in Lord Hewart's judgment in R. v. Sussex Justices; Ex
parte McCarthy, [1924] 1 K.B. 256, at p. 259:

...[it] is of fundamental importance that justice should not only be done, but should manifestly and undoubtedly
be seen to be done.

14. In the case at bar I am certainly not convinced that the judge was biased. On the contrary, I am
inclined to believe that he meant to be impartial. I am thus of the view that the accused was not prevented
from presenting his defence, calling ail relevant witnesses and adducing ail relevant evidence, although not
without difficulty. However, I am obliged to conclude that, by his conduct, the trial judge allowed there to
be some doubt on this subject, which only a new trial can erase. In this regard I am, with respect, in
complété disagreement with the Court of Appeal in that I am not of the view that it is sufficient for justice to
have been done to dispose ofthis appeal.

15. Before discussing the judge's conduct, we should mention certain mies arising out of the principle put
forward by Lord Hewart, as well as their limits. This is not intended to be exhaustive. There are numerous
décisions and substantial légal opinion on the subject. It would perhaps be sufficient to refer to the remarks
of the late Chief Justice Fauteux in Le livre du magistrat* (1980), which sets out the precepts that should
govem a judge's conduct.

*A separate English version, A Book for Judges (1980), was written by the Hon. J. O. Wilson.

16. We shall mention here his remarks that are relevant to the case at bar.
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17. First of ail, it is clear that judges are no longer required to be as passive as they once were; to be what

I call sphinx judges. We now not only accept that a judge may intervene in the adversarial debate, but also
believe that it is sometimes essential for him to do so for justice in fact to be done. Thus a judge may and
sometimes must ask witnesses questions, interrupt them in their testimony and if necessary call them to
order.

18. One of the décisions raost often cited in support of this rule is Jones v. National Coal Board, [1957] 2
AU E.R. 155 (C.A.) Lord Denning stated the following, at pp. 158-59:

No one can doubt that the judge, in intervening as he did, was actuated by the best motives. He was
anxious to understand the détails of this complicated case, and asked questions to get them clear in his
mind. He was anxious that the witnesses should not be harassed unduly in cross-examination, and
intervened to protect them when he thought necessary. He was anxious to investigate ail the various
criticisms that had been made against the board, and to see whether they were well founded or not.
Hence he took them up himself with the witnesses from time to time. He was anxious that the case
should not be dragged on too long, and intimated clearly when he thought that a point had been
suffïciently explored. Ail those are worthy motives on which judges daily intervene in the conduct of
cases and have done for centuries.

Nevertheless, we are quite clear that the interventions, taken together, were far more than they should
have been. In the system of trial which we have evolved in this country, the judge sits to hear and
détermine the issues raised by the parties, not to conduct an investigation or examination on behalf of
Society at large, as happens, we believe, in some foreign countries. Even in England, however, a judge is
not a mere umpire to answer the question "How's that?" His object above ail is to find out the truth, and
to do justice according to the law;...

19. More recently, in Canada, in R. v. Torbiak and Campbell (1974), 26 C.R.N.S. 108, which involved a
problem similar to the one in the case at bar, the Ontario Court of Appeal stated the following, at pp.
109-10:

The proper conduct of a trial judge is circumscribed by two considérations. On the one hand his
position is one of great power and prestige which gives his every word an especial significance. The
position of established neutrality requires that the trial judge should confine himself as much as possible
to his own responsibilities and leave to counsel and members of the jury their respective functions. On
the other hand his responsibility for the conduct of the trial may well require him to ask questions which
ought to be asked and have not been asked on account of the failure of counsel, and so compel him to
interject himself into the examination of witnesses to a degree which he might not otherwise choose.

Since the limits of the allowable conduct are not absolute, but relative to the facts and circumstances of
the particular trial within which they are to be observed, every alleged departure during a trial from the
accepted standards of judicial conduct must be examined with respect to its effect on the faimess of the
trial.

20. Another illustration of the precept is to be found in the remarks of Lord Greene, M.R., in Yuiïl v. Yuill,
[1945] 1 Ail E.R. 183 (C.A.), atp. 185:

It is, of course, always proper for a judge—and it is his duty—to put questions with a view to elucidating an
obscure answer or when he thinks that the witness has misunderstood a question put to him by counsel.
If there are matters which the judge considers have not been suffïciently cleared up or questions which
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he himself thinks ought to have been put, he can, of course, take steps to see that the deficiency is made
good. It is, I think, generally more convenient to do this when counsel bas finished his questions or is
passing to a new subject. It must always be bome in mind that the judge does not know what is in
counsel's brief and bas not the same facilities as counsel for an effective examination-in-chief or

cross-examination. In cross-examination, for instance, experienced counsel will see just as clearly as the
judge that, for example, a particular question will be a crucial one. But it is for counsel to décidé at what
stage he will put the question, and the whole strength of the cross-examination may be destroyed if the
judge, in his desire to get to what seems to him to be the crucial point, himself intervenes and
prematurely puts the question himself.

21. Finally, I cite with approval the judgment to which the respondent Crown referred us in R. v. Darlyn
(1946), 1946 CanLII 248 (BC CA) , 88 C.C.C. 269, whereBird J.A. wrotethe following onbehalf
of the British Columbia Court of Appeal (at p. 277):

The nature and extent of a Judge's participation in the examination of a witness is no doubt a matter
within his discrétion, a discrétion which must be exercised judicially. I conceive it to be the fonction of
the Judge to keep the scales of justice in even balance between the Crown and the accused. There can be
no doubt in my opinion that a Judge bas not only the right, but also the duty to put questions to a witness
in order to clarify an obscure answer or to résolve possible misunderstanding of any question by a
witness, even to remedy an omission of counsel, by putting questions which the Judge thinks ought to
have been asked in order to bring out or explain relevant matters.

22. In short, everyone agréés that a judge bas a right and, where necessary, a duty to ask questions, but
also that there are certain defmite limits on this right. On this point respondent cited the remarks of
Humphreys J. in R. v. Bateman (1946), 31 Cr. App. R. 106, where he stated:

Judges are entitled, if they form the opinion that a witness is not trving to help the Court, to do what
counsel cannot do, and say: "You behave yourself and tell me the truth". It is sometimes veiy useful to
be able to say that. Sometimes it pulls a witness together and makes him say what is the truth, but, of
course, it must not be done until the witness bas given some indication that he or she is not trying to tell
the truth.

(Emphasis added.)

23. The judge may on occasion call to order a witness who is obviously trying to avoid testifying, who "is
not trying to help the Court". In Bateman a witness said she was not able to recall dates or times accurately.
The appellate judges, at pp. 110-11, disapproved in the following tenus, of the reprimand the Commissioner
presiding at the trial had given her:

For some reason the Commissioner, who was presiding at the trial, formed the opinion that the witness could give
much more satisfactory evidence if she liked, and he cross-examined her and treated her as if she were a
thoroughly disreputable liar. It must not be forgotten by those who présidé at criminal trials that
witnesses, whether called for the prosecution or the defence, are entitled to be treated with courtesy and
politeness unless and until they show some symptom of refiising to assist the Court by giving evidence
promptly and properly. With ail due respect to the Commissioner, it is not the duty of any presiding
Judge, as soon as a witness says: "I cannot tell you with accuracy what time something happened", to
say: "Oh, yes, you can. You be careful", or anything designed to force the witness to say something
which she really cannot say. The resuit was that when that cross-examination was taken up to some

extent by counsel for the prosecution, this unfortunate woman was induced to give about seven or eight
différent times as being veiy probably the times when the appellant went there. Mr. Gordon, who
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appeared for the appellant, has told us that in the resuit—and this agréés with our own reading of the
transcript—the witness showed herself to be the sort of women who, if sufficiently badgered, would say
anything. It means, not that the woman was not trying to tell the truth, but that she was a person who
could not fix times and whose evidence was valueless.

It was only further on that they added the remarks cited by the Crown, and then, by way of clarification, at pp.
111-12:

The mere fact that a witness cannot fix a time is no reason for treating her in that way, and why it was thought
necessaiy so to treat the witnesses in this case is a little difficult to understand.

The observations which were made in Gilson and Cohen (1944), 29 Cr. App. R. 174, at p. 181, in
which the Court adopted the language of a previous décision. Gain (1936), 25 Cr. App. R. 204, at p. 205,
are apposite in this case. The observations were to this effect: "There is no question why the Judge
should not from time to time interpose such questions as seem to him fair and proper. It was, however,
undesirable that .. . the Judge should proceed, without giving much opportunity to counsel for the
defence to interpose, and long before the time had arrived for cross-examination, to cross-examine (the
witness) with some severity. The Court agréés with the contention that that was an unfortunate method
of conducting the case. It is undesirable that during an examination-in-chief the Judge should appear to
be not so much assisting the defence as throwing his weight on the side of the prosecution by
cross-examining a prisoner." We would adopt those observations and apply them to any witness,
whether called by the prosecution or the defence.

The remarks of Humphreys J. were cited out of context, and the Bateman décision as a whole seems somewhat
contrary and even fatal to the Crown's position.

24. Finally, prudence and the resulting judicial restraint must be ail the greater where the accused is a
witness. He must be allowed to proceed, within limits, of course, but always bearing in mind that at the end
of the day he is the only one who may be leaving the court in handcuffs.

25. In conclusion, although the judge may and must intervene for justice to be done, he must nonetheless
do so in such a way that justice is seen to be done. It is ail a question of manner.

26. In the case at bar, the least that can be said is that the judge was aware of his right to intervene. He
asked the witness Dominique Gauthier, the complainant's daughter and the accused's girlfriend and witness,
some sixty questions, almost as many as the Crown, and interrupted her more than ten times during her
testimony.

27. During the accused's testimony the judge asked many more questions than the two counsel. In fact
during the examination-in-chief he interrupted the examination being conducted by counsel for the defence
almost twenty times, and cross-examined the accused. As a resuit he asked the accused, still during the
examination-in-chief, twice as many questions as his own lawyer asked. Since his questions were more in
the nature of a cross-examination, he thus clearly gave the impression of assisting the Crown by doing
precisely what he would have had to prevent the Crown from doing if necessary. The accused was
interrupted by the judge a total of over sixty times in his answers in chief and in cross-examination. Both
the accused and the witness Gauthier were the object of sarcastic remarks.

28. By way of illustrating the général situation, 1 quote:
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[TRANSLATION] THE COURT:

Q. Tell the truth Miss, tell what happened in this case, that document, what was it for, tell me the truth?

A. Well l've been telling the truth.

Q. Stop beating around the bush.

THE WITNESS:

No, no, no but can I explain myself?

THE COURT:

Ah! explain yourself. You better have, I better have very good explanations.

THE COURT:

Explain that to me. You know, I understand, l'm not intelligent, l've never studied law, l've never done
any civil or whatever but in any case.

THE WITNESS:

If I told you that on the first of August '79 ...

THE COURT:

Ah! tell me what you like but you need ...

THE WITNESS:

But you are asking me questions.

THE COURT:

... you need to have an explanation, and a good one this time.

THE WITNESS:

If I told you that on the first of August '79,1 didn't owe the company that sum of money.

THE COURT:

Ah! why didn't you tell the company to go to hell?

THE CROWN:



148Q. What did you owethe Company?

A. Well at that...

THE COURT:

When I don't owe anything, and a guy is trying to collect from me, do you know what I do? I tell the
guy: get three lawyers, ten lawyers, do what you like, but come and collect from me if you can.

THE WITNESS:

That's right.

THE COURT:

Eh. You you're a président...

THE WITNESS:

That's right.

THE COURT:

.  . . of marketing, you're a specialist in marketing and you Write a letter to an individual saying he's
going to be arrested and then after that he'll pay. Come on. Do you take me for an idiot? l'm not
Mrs. Lebel. Just a minute. Do you take me for an imbecile?

THE WITNESS:

Not at ail.

THE COURT:

No. And m tell you something. You'll be making amistake if you take me for an imbecile.

THE WITNESS:

Not at ail.

THE COURT:

Then continue with your evidence, and you're under oath.

THE WITNESS:

Yes, yes. I know.

THE COURT:

And l'm waming you, you're under oath.

THE WITNESS:



f4^
Eh!...

THE COURT:

You're going to speak properly.

THEWITNESS:

I shall file a document shoitly.

THE COURT:

You can file ail the documents you like, but when you're asked questions, you'll answer the questions.
But don't take me for an idiot That's not true. Because we're more or less the same âge, l've lived
as long as you. But I wasn't a président of marketing. I don't know for what company. In fact, at
that time, I don't know what company you were with, you're working for your brother. ^

THE WITNESS:

I said...

THE COURT:

You'll tell the truth.

THE WITNESS:

I said I was a marketing consultant.

THE COURT: I

What I want to know is the truth. l'il tell you something. Tell me the truth. |

THE CROWN:

It would be much simpler for eveiyone.

THE COURT:

It's simple, the truth.

THEWITNESS: !

l'm telling the truth.

THE COURT:

Yes. , , i

THE CROWN:
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Okay. We'll continue.

THE COURT:

But I don't believe you. So far. Change stories.

THE COURT:

One thing's certain, if a guy owed me forty thousand bucks ($40,000.00), I wouldn't lend him even six
thousand (6,000); I don't know, I don't know.

THE WITOESS:

It's based, my Lord, on Mrs. Lebel's instalments and on the conversation I had with her, on July 3rd. I
know, I was there.

THE COURT:

Yes. There were others who were there and they don't say the same thing as you.

THE WITNESS:

No, no, the others weren't there at the time ...

THE COURT:

There were two others who were there, and they don't say the same thing as you.

THE COURT:

And then when I make out a chèque, or anyone intelligent here, you're more intelligent than us because
you're in marketing, you know that, when I make out a personal chèque, I imagine I must know
whether l'm the one paying or whether it's someone else. You're being asked a clear and
straightforward question. Did you always make your payments to the company, what's it called?

THE WITNESS:

Minico.

THE COURT:

Minico?

THE WITNESS:

Perhaps ...

THE COURT:
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Was it you or was it someone else who made the payments?

THEWITNESS:

Well, ril answer that,

THE COURT;

That's clear?

THE MTOESS:

Well...

THE COURT:

Yes orno?

THEWITNESS:

But I can't answer yes or no.

THE COURT:

No?

THE WITNESS:

No, no, but ru tell you why.

THE CROWN:

These are words he doesn't know.

THE COURT:

No.

THE COURT:

Yes or no?

THE WITNESS:

Well it was done by both.

THE COURT:

Maybe yes, maybe no. Yes, well, okay.



I'9U

THE COURT:

There's something I wonder about.

THE WITOESS:

Because l'm the one who had the contract.

THE COURT:

How is it that you weren't capable of making out a chèque?

29. In ray view it is clearly in the interests of justice that a new trial be held.

30. In conclusion I would like to reiterate certain remarks I made at the beginning of my reasons. The task
of a trial Judge is not always an easy one. In trials involving relatives or people who have emotional ties,
émotions run high and the judge's intervention is often required more than is usual. The danger the judge
then runs, even if he is the best of judges, is that he will lose patience. Hence my sympathy (the undersigned
has also been a trial judge in difficult circumstances) for trial judges in général and for the particular judge
who presided over the Brouillard trial. However, this in no way relaxes the rule that justice must be seen to
have been done.

31- I would therefore allow the appeal, set aside the judgment of the Court of Appeal and order a new
trial.

32. Appellant is asking us to acquit him. In support of this request he raised at the hearing the fact that he
has already served his probationaiy sentence. This is a factor which the judge presiding at the new trial
would surely wish to take into account, should it prove necessaiy to décidé on a sentence. It is also a factor
which the Attorney General may take into account in exercising his discretionary powers as a prosecutor.
As I have already mentioned, the verdict of guilty is not unreasonable, just as a verdict of acquittai would
not have been at ail unreasonable. The issue is one of credibility. This Court is intervening in this case only
to order a new trial. The new trial judge and the Attorney General are in the final analysis the only ones,
although in a différent way, capable of taking this aspect of the situation into account.

Appeal allowed and new trial ordered.

Pierre Chatelfor himself Montréal.

Solicitorfor the respondent: Réginald Michiels, Montréal.
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BETWEEN:

GUERMACHE, ABDEL-SALAM

Applicant

- and -

MINISTER OF CITIZENSHIP

AND IMMIGRATION

REASONS FOR ORDER AND ORDER

Respondent

[1 ] Laurier Thibault (the member) of the Immigration and Refugee Board, Refugee Protection
Division (the Board), determined that the applicant, Abdel-Salam Guermache, a citizen of Algeria, is not a
"Convention refugee" nor a "person in need of protection". The applicant has made an application for judicial
review to this Court in accordance with subsection 72(1) of the Immigration and Refugee Protection Act, S.C.
2001, c. 27 (the Act).

[2] The Board dismissed the applicant's refugee daim on the basis that he was not crédible. After
reviewing the impugned décision and considering the evidence in the record, the applicant has not persuaded
me that the décision was based on an error of law or that the adverse finding of credibility was patently
unreasonable. Accepting the respondent's arguments, I do not find any basis for the Court's intervention in this
respect.

[3] However, the applicant also allégés that the member's conduct at the hearing was such that it
raises a reasonable appréhension of bias for an informed person, viewing the matter realistically and
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practically, and having thought the matter through (Committee for Justice and Liberty v. Canada (National
Energy Board), 1976 CanLII 2 (SCC), [1978] I S.C.R. 369 (S.C.C.); (1976), 68 D.L.R. (3d) 716 (S.C.C.)). The
applicant allégés, inter alia, that the member created a very tense atmosphère during the hearing, to the point
that it affected his testimony.

[4] Members have a difFicult but essential rôle to play. Because of their workload, the stress is
enormous. Nevertheless, even ifthey may have heard the same "story" hundreds oftimes, the individuals are
différent, so that each application for protection deserves the same degree of care. We must bear in mind that
Canada offers .protection to those who have well-founded fear of persécution for reasons of race, religion,
nationality, political opinion, or membership in a particular social group, as well as those in danger of torture
or risk of cruel and unusual treatment or punishment. At the same time, in refugee matters, the objectives of the
Act are, inter alia, to grant, as a fondamental expression of Canada's humanitarian ideals, fair considération to
those who come to Canada claiming persécution, and to establish fair and efficient procédures that will
maintain the integrity of the Canadian refugee protection system, while upholding Canada's respect for the
human rights and fondamental freedoms of ail human beings (paragraphs 3(2)(c) and (e) of the Act). The
members are therefore the first and, at this time, the last decision-making link (the provisions of the Act on the
Refugee Appeal Division are not yet in force) to whom claimants can address their application for protection
and be heard in Canada in the formai framework of an oral hearing before a quasi-judicial tribunal.

[5] With that in mind, the scale of the members' tasks must not cause them to lose sight of the fact
that the rules of natural justice must be observed and that their conduct during hearings and applications for
protection must, at ail times, be irreproachable and objective. It goes without saying that the most basic
courtesy and politeness are de rigueur. There is no place for intimidation, contempt, and offensive innuendo,
nor for harshness or inappropriate language. As the Right Honourable Mr. Justice Fauteux wrote in the Livre
du magistrat ["a book for judges"], "[TRANSLATION] The judge will ensure the climate necessary for the
opération ofjustice by his modération, his discipline and his courtesy in his relations with counsel, the parties
and the witnesses." (The Right Honourable Gérald Fauteux, Le livre du magistrat, Minister of Supply and
Services Canada, 1980, at page 49).

[6] Even though the member and the refugee daim officer can and should ask questions to clarify a
claimant's statements, it is clear that there have to be certain limits. Without imposing a canon or an absolute
rule, if "cross-examination" is allowed, it should normally take place after the claimant's "testimony". The
neutral attitude that we expect ffom the member hearing the case strongly suggests that the member adhéré to
his or her own responsibilities as much as possible, and let the claimant's counsellor, the refugee daim officer
and, if applicable, the Minister's représentative, play their respective rôles. In this respect, we should generally
expect that the questions asked by these parties will enlighten the panel on the key aspects of the claimant's
testimony, induding the most flagrant shortcomings or contradictions in his testimony. On the other hand, his
or her responsibility for conducting the hearing might oblige the member to ask questions that must be asked
that were not because of a lapse by counsel. Again, I am not saying here that these are the only cases when the
member can ask questions. Nevertheless, whatever the valid reason for which the member chooses to
intervene, he or she must be tactful and show some deference in addressing the claimant and in formulating the
questions that he or she would like to ask the claimant. As Lamer J. (as he then was) stated in R. v. Brouillard,
1985 CanLII 56 (SCC), [1985] 1 S.C.R. 39 at paragraph 25 (S.C.C.); (1985), 16 D.L.R. (4th) 447 (S.C.C.), ". ..
although the judge may and must intervene for justice to be done, he must none4ieless do so in such a way that
justice is seen to be done. It is ail a question of manner."

[7] It must therefore be defermined whether the member's "cross-examination" and his interférence
during the hearing créâtes an appearance of bias. The Fédéral Court of Appeal in Sivaguru v. Canada (Minister
ofEmployment and Immigration), [1992] 2 F.C. 374 (C.A.), [1992] F.C.J. No. 47 (C.A.) (QL), wrote at
paragraphs 16 and 17;
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An essential requirement for such a hearing, in my view, is that the Board act with impartiality. The
impartiality required ofjudges, as it was explained by LeDain J. in Valente v. The Queen et al, 1985 CanLII
25 (SCC), [1985] 2 S.C.R. 673, extends, it seems to me, to a Board member. At page 685, his Lordship stated:

Impartiality refers to a state of mind or attitude of the tribunal in relation to the issues and the parties in a
particular case. The word "impartial" as Howland C.J.O. noted, connûtes absence of bias, actual or perceived.

In three recent cases before this Court, décisions of the Board were challenged on the ground. inter alia. that
the manner in which a member of the Board intervened in examining the claimant at the hearing was excessive
and improper. I refer to Mahendran v. Canada (Minister ofEmployment & Immigration) (1991), 14 Imm. L.R.
(2d) 30 (F.C.A.); Yusufv. Canada (Minister of Employment and Immigration), [1992] 1 F.C. 629 (C.A.);
Rajaratnam v. Canada (Minister of Employment and Immigration) (Court File No. A-824-90, Stone J.A.,
Judgment dated December 5,1991 (not yet reported)). The challenge in two of these cases was rejected. In the
third, Yusuf at pages 637-638, Hugessen J.A. found;

In my opinion, these sexist, unwarranted and highly irrelevant observations by a member of the Refugee
Division are capable of giving the impression that their originator was biased. The day is past when women
who dared to penetrate the maie sanctura of the courts ofjustice were ail too often met with condescension, a
tone of inherent superiority and insulting "compliments". A judge who indulges in that now loses his cloak of
impartiality. The décision cannot stand.

This illustrâtes, 1 think, the sort of case in which the questioning may reveal bias, actual or perceived. The
questioning by the Board member there indicated, as LeDain J. put it in Valente, "a state of mind or attitude of
Ihe tribunal in relation to the issues and the parties".

[17] For a "hearing" to be worthv of the description, the Board must at ail times be willing to give the evidence
adduced the dispassionate and impartial considération it requires in order to arrive at the truth.

[Emphasis added.]

[8] At paragraphs 18, 19 and 20 in the décision De Léon v. Canada (Minister of Citizenship and
Immigration), [2000] F.C.J. No. 852 (F.C.T.D.) (QL), IMM-6251-98, Pelletier J. (as he then was) pointed out:

[18] It is true that it is not the function of the tribunal or the officer to favour a claimant's testimony. The
burden of proof is alwavs on a claimant. Contradictions and discrepancies are important indications that a story
is untrue. As it is not in a good position to check contradictions and inconsistencies the tribunal must rely
entirely on the claimant in order to détermine the truth about his situation. If a claimant does not seem
trustworthy in certain détails, the Refugee Division is justified in fmding that he is not trustworthy in other
aspects of his daim: but ail this assumes that the Refugee Division respects the claimant and his testimony.

[19] It is also true that the refugee daims officer and the tribunal are entitled to cross-examine the plaintiff and,
if circumstances require. that cross-examination mav be hostile: but a search for the truth should not be
confused with harassing the plaintiff. In the case at bar the tribunal found contradictions where none existed
and, to arrive at those contradictions, did not have regard to the material before it within the meaning of s. 18.1
(4)(d) of the Fédéral Court Act, R.S.C. 1985, c. F-7. The décision must accordingly be set aside and the case
referred back for re-hearing by a tribunal of différent members.

[20] In view of the allégations which formed part of the application for judicial review it is very likely that the
plaintiff left the hearing room feeling that his case was lost ffom the outset. In addition to being accused of
contradictions where none existed, he also had to tolerate remarks which may have seemed insulting to him.
The Refugee Division has a central part to play in carrying out Canada's refugee obligations. Persons who are
designated to act as members or as refugee daims officers represent Canada to claimants. Thev must therefore
behave in such a wav as to preclude anv suggestion that Canada is not willine to accept refugees. even though
it reserves the right to make sure that thev are acting in good faith. It is a task that calls for exemplarv probitv
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and integrity. The fact that there are shortcomings in the conduct of a hearing from time to time onlv

emphasizes the importance of impartialitv and openness of mind bv those to whom this task is entrusted.

[Emphasis added.]

[9] Having reviewed the entire record with the foregoing principles in mind, I find that the rules of
natural justice were not observed in this case. It is aiso my opinion that an informed person, viewing the matter
realistically and practically, and having thought the matter through, \vould conclude that the member's conduct
vi'ould create a reasonable appréhension of bias (Committee for Justice and Liberty, supra).

[10] It is clear in this case, from the outset, that the member was not at all interested in hearing the
applicant's testimony. The procédure selected by the member was such that the applicant did not bave the
opportunity to présent bis "case" before an impartial decision-maker. In that respect, the hearing of May 15,
2003, was more like a police interrogation than a hearing before a tribunal, specialized though it may bave
been. From the begiiming to the end of the hearing, the member questioned the applicant relentlessly on
countless détails, evidently with the goal of making him "crack". Not only did the applicant bave to answer the
questions asked by the refugee daim officer but, systematically, at the same time the applicant also had to
answer to the best of bis abilities the multitude of questions asked by the member himself. Obviously, he was
looking for every pretext possible to make the applicant contradict himself. There is basis for me to find that it
was a case of the applicant clearly tiying to avoid or evade the questions asked. Quite to the contraiy, the
member was visibly impatient as soon as the applicant tried to complété bis answers.

[11] We bave the overall impression in this case that the reftigee daim officer was nothing more than a
"stand-by". The starring rôle of "grand inquisitor" was played by the member himself. As for the applicant's
counsellor, she was relegated to the small and limited part that the member indeed wanted her to bave.
Undoubtedly for the sake of appearances, the member invited her or allowed her to ask a few questions from
time to time, here and there. I say that because after the "all out" cross-examination by the member, which
must bave seemed interminable, and long tirades by member on peripheral aspects having no real relevance
(except that they eloquently demonstrated the member's préjudices and biases), we might ask what more the
applicant's counsellor could bave done. It is clear here that no matter what the applicant's counsellor may bave
said or added, the applicant's "case" had been decided in advance by the member.

[12] In short, the gratuitous and uncalled for comments as well as the member's tone, impatience and
aggressiveness at the hearing were unjustified. I bave no basis to find that the member's numerous
interventions were directly related to any evasive answer by the applicant or bis failure to cooperate. They
appear rather to be the resuit of the opinion that the member appeared to bave of Algerian citizens who make
refugee daims in Canada. For^example, here are a few excerpts from the hearing transcrijpt. To illustrate, the
member's interventions or questions are underlined in the following text:

[TRANSLATION]

BY THE CHAIRPERSON (addressing the claimant)

.. . Sir, the panel will not ask vou to repeat evervthing that is in vour Personal Information Form.
assuming that vou would repeat evervthing contained therein if vou were to testifv on the merits.

.  .. I don't put anvbodv in iail. I don't condemn anvone to death. so rest assured. that's alreadv settled.

Q. ... You see. I speak quite loudlv - not in an attempt to intimidate vou. Sir, but so that vou
understand me ...

https://wAvw.caiilii.org/en/ca/fct/doc/2004/2004fc870/2004fc870.html?searchUrlHash=A... 11/13/2019



2004 FC 870 (CanLII) | CanLII Page 5 of 8

BY THE RCO (addressing the claimant)

Q. Okay. And what happened?

R. I came out to go take the bus, on my way, the distance . .. between the police station ... the bus stop
was... is a little bit far from ... the police station. I was walking on my way and suddenly a car stopped, four
people got out from ... the vehicle, they came toward me, they insulted me, they hit me on the head, they told
me that I was ... what do you call it, a informant for the police.

Q. And these people, did you know them?

A. No.

Q. Had you seen them before?

. A. No.

Q. Did they say anything to you other than that you were a police informant?

A. They said to me "You must stop doing this work. "

Q. Did they ...

A. "Anddon't think thatwe'll. . .we'll leaveyou inpeace, we'llgetyou."

BY THE CHAIRPERSON (addressing the claimant)

Q. Whv did .. . whv didn't thev kill vou right awav. Sir?

A. I don't know, maybe I was ... I was lucky.

BY THE COUNSELLOR (addressing the Chairperson)

Q. And can I ask a question?

A. Yes, yes, yes.

BY THE ÇDTTNSF.T J.OR (addressing the claimant)

Q. Why did you stay home?

BY THE CHAIRPERSON (addressing the counsellor)

Excellent question.

BY THE CHAIRPERSON (addressing the claimant)
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Q- So, Sir, if vou gave vour passport to vour brother on Februarv 7. 8 or 10. 2002. to get a visa, can vou
explain to me how vour brother gave this to someone. then. at some point, the visa was issuerl nn Tannary
2002. So. if it's a genuine visa, then. there's like a problem. Sir. How can vou give a passport to vour brother
without a visa on Februarv 7. 8 or 10 and have a visa in vour passport dated Januarv 28. 2002?

BY THE CHAIRPERSON (addressing the claimant)

Listen. Sir, it's because everv time we confront vou. now- everv time we confront vou. Sir, vou
adjust vour testimonv. there. Now: "I made a mistake" Whv Sir? I have repeated it I don't know how manv
times. like this vou ... I have repeated it at least four times. Sir, vou gave vour passport to vour brother on the
6th, 7th, 8th, I ■ ■ ■ I did it intentionallv. Sir. I repeated it intentionallv so that if there was a problem. vou would
react.

Not aven, it's when I confront vou that vou tell me: "No. there is a mistake. I think that I eave it to mv brother
on the 20th."

BY THE CHAIRPERSON (addressing the claimant)

Q. Sir, does . .. "internai asvlum" ring a bell?

A. It means asking for protection.

BY THE COUNSELLOR (addressing the claimant)

Not internai asylum.

BY THE CHAIRPERSON (addressing the claimant)

That's right. Because vou see. Sir, for the . .. for the Algerians. specificallv the French govemment.
.  ■ also provided . . . to the application for . . . refugee status, under the Convention, it allowed people to ask for
internai asvlum in France at the préfecture levai.

BY THE CHAIRPERSON (addressing the claimant)

.  ■. Sir, because I am beginning to leam where passports are purchased. So. there is the Ouick. the
Salem, then there is ... there are two others. there. but vou. vou don't know where?

A. I don't know France very well, it was the first time that I... I had been over there, but I know it was
in a café in Barbès.

Q- Yes. but that's it. but vou do not know. now .. . outdoors. is it... the roof was red. was it. outside?

BY THE COUNSELLOR (addressing the chairperson)
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What I am tiying to explain to the panel is that it was beyond his ... his control, he had to wait for
the documents to be sent to him ...

A. Of course, but listen. now. that's not a State secret, that photocopies can be made of the forms. now .

We are not allowed, Sir, not at ail, not on your life. Since the...

[Emphasis added.]

[13] In conclusion, there was a miscarriage ofjustice. After carefully reviewing the exchanges during
the hearing, I am persuaded not only that the chairperson crossed the line from his rôle as an impartial
adjudicator, but also that his constant interférence prevented the applicant from presenting his case {Farkas v.
Canada (Minister of Citizenship and Immigration), [2001] F.C.J. No. 356 at paragraph 8 (F.C.T.D.) (QL),
2001 FCT 190 (F.C.T.D.) (Carill); Del Castillo v. Canada (Minister ofEmployment and Immigration) (1994),
79 F.T.R. 207 at paragraph 24 (F.C.T.D.), [1994] F.C.J. No. 538 (F.C.T.D.) (QL)). Accordingly,
notwithstanding the adverse credibility findings with regard to the applicant, this Court must intervene in order
to allow the applicant to présent his refugee daim once again before an impartial adjudicator.

[14] No question of général importance was raised by counsel and none will be certified in this case.

ORDER

THE COURT ORDERS that the application for judicial review of the décision by the Immigration and
Refugee Board dated October 29, 2003, be allowed and that the matter be referred before a differently
constituted panel for rehearing.

"Luc Martineau"

Judge

Certified true translation

Kelley A. Harvey, BA, BCL, LLB

FEDERAL COURT

SOLICITORS OF RECORD

DOCKET: IMM-9067-03

STYLE OF CAUSE: GUERMACHE, ABDEL-SALAM v. MINISTER OF
CITIZENSHIP AND IMMIGRATION

PLACE OF HEARING: MONTRÉAL, QUEBEC

DATE OF HEARING: MAY 18,2004

REASONS FOR ORDER

https://www.canIii.org/en/ca/fct/doc/2004/2004fc870/2004fc870.html?searchUrIHash=A... 11/13/2019



AND ORDER:

DATE OF REASONS: JUNE 16,2004

APPEARANCES:

RACHEL BENAROCH

DIANE LEMERY

SOLICITORS OF RECORD:

RACHEL BENAROCH

MONTRÉAL, QUEBEC

MORRIS ROSENBERG

DEPUTY ATTORNEY GENERAL OF CANADA

fW
THE HONOURABLE MR. JUSTICE MARTENEAU

FORTHEAPPLICANT

FOR THE RESPONDENT

FOR THE APPLICANT

FOR THE RESPONDENT

https://www.canlii.org/en/ca/fct/doc/2004/2004fc870/2004fc870.htmI?searchUrlHash=A... 11/13/2019



CatiLII M

Quiroz Mendez V. Canada (Citizenship and Immigration), 2011 FC 1150 (CanLIi)

Date; 2011-10-14

File number: IMM-791-11

Other 398 FTR 139 — [2011 ] FCJ No 1429 (QL)

citations:

Citation: Quiroz Mendez v. Canada (Citizenship and Immigration), 2011 FC 1150

(CanLII), <http://canIii■ ca/t/fnj5k>. retrieved on 2019-11-13

Fédéral Court Cour fédérale

Ottawa, Ontario, this 14*'' day of October 2011
Présent: , The Honourable Mr. Justice Kelen
BETWEEN:

ROSA MARIA QUIROZ MENDEZ
VIRIDIANA GARCIA QUIROZ

and

THE MEVISTER OF CITIZENSHIP
AND IMMIGRATION

Date: 20111014
Docket: IMM-791-11

Citation: 2011 FC 1150

Applicants

Respondent

REASONS FOR JUDGMENT AND JUDGMENT

[1 ] This is an application for judicial review of a décision of the Refugee Protection Division of the
Immigration and Refugee Board (the Board), dated December 20,2010, that tiie applicants are not Convention
refugees or persons in need of protection pursuant to sections 96 and 97 of the Immigration and Refugee
Protection Act, S.C. 2001, c. 27 (the Act), because the applicants have adéquate state protection in Mexico.

FACTS
Background
[2] The applicants are a mother and daughter from Mexico: Rosa Maria Quiroz Mendez (the principal
applicant), and Viridiana Garcia Quiroz (the minor applicant), who was a minor at the time she made her daim,
which was based upon the principal applicant's daim. They arrived in Canada on May 21,2009, and claimed
refugee status on June 15, 2009.

https://www.canlii.org/en/ca/fct/doc/201 l/2011fcll50/201 Ifcl 150.html?searchUrlHash=... 11/13/2019



/un jt'U mu (uanj^ii; I uanLii Fage2ot l6

m
[3] The principal applicant was sexually abused by her father from âges 4-10. She married as early as
possible to escape her traumatic home life. She married Alejandro Garcia Lugo (Alejandro) on September 6,
1980.

[4] The abuse continued in her new home; she was the victim of physical violence, forced sexual
intercourse, and death threats from her husband over the course of their 24 years living as husband and wife.
During that time, the principal applicant called the police on many occasions (approximately 50 times) to corne
and remove her husband, which the police did. However, each time she did not make a formai complaint. She
states that she was afraid to make a complaint because her husband's brother was a fédéral police officer.

[5] In May 2004, after her husband beat her and terrorized her especially severely, the principal applicant
made a formai complaint for the first time. Alejandro was arrested, but was released on bail less then twelve
hours later. The principal applicant states that she received threats from her husband and bis mother if she did not
withdraw her complaint. Her husband's brother aiso offered her money to withdraw the complaint. In Juiy 2004,
she complied and withdrew the complaint.

[6] The principal applicant and her husband separated after the incident in May 2004, but she states that
he continued to harass her, call her and threaten her. He would not sign divorce papers, but she received a divorce
automatically after they were separated for two years, in August 2006.

[V] In 2009, Alejandro told the principal applicant's daughter - the minor applicant - that he was going to
kill the principal applicant. They went to the police, but the principal applicant states that no protection was
provided to them. The applicants left Mexico for Canada on May 21, 2009. They filed their daims for refugee
protection on June 15, 2009.

The first request for adiournment

[8] On October 5, 2010, counsel for the applicants made an "urgent" request for adjoumment ofthe
hearing, scheduled for October 15, 2010. The request stated that the applicants had only retained counsel that day.
It also stated that the principal applicant was not aware of the contents of her Personal Information Form (PIF); a
community worker had completed the PIF and mistakenly directed the principal applicant to sign the déclaration
that she understood English. In fact, the principal applicant did not understand English, and the PIF was never
translated to her.

[9] The request fiirther stated that a lawyer was mistakenly listed as the principal applicant's counsel in
the PIF, but in fact this lawyer had not worked on the PIF, but rather had only provided an opinion to Légal Aid
on her behalf. Counsel requested the adjoumment to correct errors and make additions to the applicants' PIF and
narrative, and she provided several possible hearing dates.

[10] The request for adjoumment was denied, and the hearing proceeded on October 15,2010.

The hearing

[11] At the outset of the hearing, counsel made another request for adjoumment. The Member asked
whether the grounds were any différent from the previous request, and counsel responded that there were new
grounds.

[12] Counsel explained that she had discovered the day before that, through the Board's error, the applicants
had never received the Board's disclosure package. The Board had at first claimed that it sent the disclosure
package to the principal applicant and the lawyer listed as her counsel in the PIF; however, upon further inquiry, a
staff member at the Board admitted that they had in fact not sent the disclosure package to the applicants.
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[13] Counsel argued that it violated natural justice to require the applicants to préparé for and participate in
the hearing without having the Board's disclosure package.

[14] The Member stated that, according to his records, the disclosure package was sent to the applicants.
Counsel repeated that this was what the Board told her initially as well, but they later confîrmed that they did not
send the package to the applicants.

[15] At that point in the hearing, the following exchange occurred, the audio recording of which was played
for the Court:

MEMBER: Well, counsel, my ... my file indicates otherwise. So did you manage to get a
copy of the disclosure?
COUNSEL: No, I called the lawyer but he ...
MEMBER: Okay, well ...
COUNSEL:... did not respond.
MEMBER:... I am going to make you a copy and you can review thera at break time ...
COUNSEL: Well I...

MEMBER:... and we are proceeding today counsel, I mean there is nothing more to hear
on this matter.

COUNSEL: Could I speak to the légal department or something, I think it is in violation of

MEMBER: You can do so after the hearing.
COUNSEL: ... natural Justice.
MEMBER: Y ou can do so after the hearing.
COUNSEL: I did not know ...

MEMBER: [Raised tone of voice, as évidentfrom the audio recording] Do you want a
copy now or at break time?
COUNSEL: I need to review it with my client and would need some time to sit with her ...
MEMBER: {Harsh tone ofvoice] I am giving you five minutes and then we are starting,
with or without you. Okay, counsel, five minutes. It is 1:11, at 1:16 we are back in here.
COUNSEL: Okay.
MEMBER: You can take it up with légal after the hearing.

[16] Shortly after the hearing resumed, counsel repeated her objection to the hearing proceeding that day.
Counsel also stated that she had not expected the hearing to proceed and had not made arrangements with her
babysitter, and therefore she had to leave that day at 4:00 p.m. to pick up her daughter.

[17] The Member questioned the principal applicant until 2:30, at which point the hearing recessed for
fifteen minutes. When the hearing resumed, the Member informed the counsel that she could question the
applicants until 3:30 and then use the fmal 30 minutes for submissions, or she could question Ihe applicants until
4:00 and provide written submissions within two weeks.

[18] At 3:30, the Member interrupted to remind counsel that she could use the remaining 30 minutes either
to keep questioning or make her submissions. The following exchange occurred between the Member and
counsel, as recorded in the hearing transcripts:

COUNSEL: Well, I am going to have to question the minor claimant too, I want to
question her.
MEMBER: Well, that is fine, you are going to have to fit it in half an hour.
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MCOUNSEL: And suppose I am net done?
MEMBER:Well...

COUNSEL: My client as come ail the way from Mexico to tell her stoiy...
MEMBER: That is fine, vou have until 4:00 o'clock to finish questioninp: T am tellinp vnu
now. ■ ■

COUNSEL: There is no need sir for you to shout at me and to raise your voice...
MEMBER:... gear your questions, if vou want a few minutes we will take a little break
and vou can formulate your questions so that thev fit within half an hour. You have to
leave at 4:00 o'clock so vou fit them in until 4:00.

COUNSEL: Sir, I do not appreciate your tone of voice.
MEMBER: Okay. we are taking a five minute break.

COUNSEL: I did not come here to be shouted at. ;.

MEMBER: I heard vou.

COUNSEL: .. .not to raise your voice at me in that offensive manner...
MEMBER: We are going to take a five minute break, when we retum vou are going to
continue questioning: whether it is the principal claimant. the minor claimant. vou décidé.
vou are going to wrap un the questions at 4:00...
COUNSEL: Sir, I feel very threatened by you, okay...
MEMBER:.. .and you are going to...
COUNSEL: .. .1 feel extremely threatened by you right now, I am leaving; I feel
threatened by you.

(Underlining indicates a raised voice and intemperate tone.)

[19] At that point, counsel left the hearing room. The audio recording of this portion of the hearing was also
played for the Court.

[20] In her afifidavit, counsel for the applicants at the hearing stated that she is herself a victim of domestic
violence, and she felt veiy affaid and threatened in the situation. After counsel left the hearing, the Member told
the applicants that he was reserving his décision, and that he would direct their counsel to provide written
submissions, as well as détails on any areas of questioning she felt still needed to be done. He would then décidé
whether they needed to reconvene for flirther testimony.

[21 ] After the hearing, counsel for the applicants made a motion for the Member to récusé himself due to a
reasonable appréhension of bias. As discussed below, the Member denied the motion for récusai in his reasons for
the décision.

Décision under review

[22] In a décision dated December 20, 2010, the Board found that the applicants were neither Convention
refugees nor persons in need of protection pursuant to sections 96 and 97 of the Act. The Board found that the
determinative issue in the daim was the availability of state protection.

Motion for récusai

[23] Before analyzing the daims, the Board Member decided whether he must récusé himself because of a
reasonable appréhension of bias. The Board summarized counsel's motion for récusai, and recounted the incident
described above that occurred during the hearing.

[24] The Board stated the test for reasonable appréhension of bias, as formulated in Committee for Justice
and Liberty et al v. National Energy Board et al, 1976 CanLII 2 (SCC), [1978] 1 S.C.R. 369 at 394:
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The proper test to be applied in a matter of this type was correctly expressed by the

Court of Appeal. As already seen by the quotation above, the appréhension of bias must be
a reasonable one, held by reasonable and right minded persons, applying themselves to the
question and obtaining thereon the required information. In the words of the Court of
Appeal, that test is "what would an informed person, viewing the matter realistically and
practically - and having thought the matter through - conclude. Would he think that it is
more likely than notthat [the decision-maker], whether consciously or unconsciousiy,
would not décidé fairly."

[25] The Board stated that the détermination of whether there is a reasonable appréhension of bias must take
into account the presumption of impartiality, and therefore a real likelihood of bias must be demonstrated. The
Board also stated that ail members of the Refugee Protection Division take an oath of office in which they affirm
that they will carry out their duties impartially and comply with the Code of Conduct for Members. This Code of
Conduct also affirms that members will make décisions on the merits of each case and not be influenced by
improper considérations.

[26] The Board found that the test for a reasonable appréhension of bias was not met. The Board relied in
the décision in The Minister ofCitizenship &Immigration v. Cetin, [2007] F.C.J. No. 1786, Docket IMM-5621-
06. In that case, the Court found that there was no reasonable appréhension of bias, but rather that the Minister's
counsel had provoked the Member after the Member insisted that the hearing be completed within a certain time
period. The Court also found that the Minister's counsel had been prevented from fully presenting bis case by bis
own poor décision to leave the hearing.

[27] The Board found that this décision recognized the Board's authority to be "firm and measured with
counsel with respect to the conduct of a hearing." The Board found that, as in Cetin, it was counsel's décision to
leave the hearing prematurely instead of fînishing questioning the claimants. The Board also found that counsel
was attempting to provoke the Member, again similar to Cetin, which justified a "stem" response.

[28] The Board also addressed whether the hearing was incomplète because counsel had not yet questioned
tiie minor applicant. The Board maintained that it had not prevented counsel from completihg her questioning of
the claimants as she saw fit, but also stated that the minor applicant's daim was based on the principal applicant's
daim, and that counsel had not presented any persuasive evidence that the minor applicant's testimony was
critical to determining the daims. The Board concluded that it was unnecessary to examine the minor claimant.

[29] The Board found no reasonable appréhension of bias, and denied the motion for récusai.

State protection
[30] The Board recited the guiding principles in determining whether there is adéquate state protection. The
Board stated that, except in situations of complété state breakdown, the state is presumed to be capable of
protecting its citizens. To rebut this presumption, the Board stated that the claimants must provide "clear and
convincing" evidence of the state's inability to protect its citizens: Canada (Attorney General) v. Word, 1993
CanLII 105 (SCC), [1993] 2 S.C.R. 689.

[31] The Board stated that claimants are required to approach the state for protection "in situations where
state protection might be reasonably forthcoming": Ward, above. The Board went on that, in "the absence of a
compelling explanation, a failure to pursue state protection opportunities within the home state will usually be
fatal to a refugee daim, at least where the state is a fimctioning democracy with a willingness and tire apparatus
necessary to provide a measure of protection to its citizens." The Board concluded fi-om the evidence before it
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/Mithat Mexico is a democracy, and therefore found that the claimants "must show that they bave taken ail
reasonable steps in the circumstances to seek protection."

[32] The Board then reviewed the principal applicant's testimony regarding her efforts to seek state
protection. It noted that the principal applicant called the police on many occasions, and each time she called they
came and took her husband away, sometimes detaining him. On all but one occasion, the principal applicant did
not file a complaint because she feared what her husband would do. On the one occasion she filed a formai
coraplaint, she eventually withdrew it after her husband and his family threatened her and offered her money.

[33] The Board found that the principal applicant's failure to file complaints against her husband was
unreasonable. The Board found that if the principal applicant had pursued a formai complaint, her husband would
have been incarcerated. The Board noted that the principal applicant did not report her husband and his family's
threats and bribes to the police, and that "no persuasive evidence was presented to indicate that the police would
not take further action if the threats and bribes were also reported to them."

[34] The Board rejected the argument that the principal applicant was afraid to file a formai complaint
because her husband's brother was a police officer: the Board found no persuasive evidence that this brother had
any influence over police décisions, and given that the principal applicant's husband was aware each time she
called the police, the fact that his brother was a police officer would have had little effect on the conséquences of
filing a complaint.

[35] The Board acknowledged that the documentary evidence indicated problems with regard to corruption
in Mexico:

[45] I would be remiss if I did not acknowledge and consider that there is information in
the documentation to indicate that inefficiency, bribery and corruption remain issues in
Mexican security forces at all levels, as well as within the public service sector. However,
weighed against this is persuasive evidence that indicates that Mexico candidly
acknowledges its past problems and is making serions efforts to rectify the conruption and
impunity that exists.

[36] The Board reviewed the United States Department of State Country Report on Hwnan Rights Practices
for 2009 for Mexico (DOS Report), and a 2007 report titled "A Profile of Police Forces in Mexico." The Board
found that the prépondérance of evidence suggested that, despite some problems with corruption, Mexico was
able to protect victims of crime. He extensively reviewed efforts to combat police corruption, and the création of
new bodies to address organized crime and drug cartels.

[37] The Board then tumed to the issue of domestic and gender-based violence in Mexico: "Mexico bas had
problems in the past in dealing with domestic violence and violence against women. However, there is persuasive
evidence that indicates that Mexico candidly acknowledges its past problems and is making serions efforts to deal
with these issues."

[38] The Board referred to the portion of the DOS Report entitled 'Women,' which stated that Mexico had
enacted législation prohibiting domestic violence and imposing détention and fines for violating that législation.
The Board stated there was fédéral législation specifically addressing violence against women, and that many
States have laws prohibiting domestic violence. The Board also noted the presence of women's shelters, a hotline
for female victims of domestic abuse, and a National Institute for Women.
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[39] The Board acknowledged the evidence that victims fail to report abuse for a number of reasons,
including "fear of reprisai by the perpetrator." The Board noted that the new législation was in part focused on
making victims more aware of the remedies available to them.

[40] The Board stated that it had considered the documentary evidence submitted by ihe applicants
regarding state protection. It reviewed a few individual pièces of documentaiy evidence, but found that some of it
was unsupported and therefore deserving of little weight.

[41 ] The Board stated at paragraph 63 :

... Counsel has also included many articles about domestic abuse and gender violence
issues and cases from Mexico and around the world. I accept that many countries around
the world struggle to deal effectively with these issues, however, many countries, such as
Mexico, have enacted laws to combat domestic violence and violence against women and
have put in place measures to ensure that the laws are enforced.

[42] The Bôard concluded that the applicants had failed to rebut the presumption of state protection, and that
therefore their daims failed.

LEGISLATION

[43] Section 96 of the Act grahts protection to Convention refugees:

96. A Convention refugee is a
person who, by reason of a well-
founded fear of persécution for
reasons of race, religion, nationality,
membership in a particular social
group or political opinion,

(a) is outside each of their countries
of nationality and is unable or, by
reason of that fear, unwilling to avail
themself of the protection of each of
those countries; or

(b) not having a country of
nationality, is outside the country of
their former habituai résidence and is

unable or, by reason of that fear,
unwilling to retum to that country.

96. A qualité de réfugié au sens de la
Convention — le réfugié — la
personne qui, craignant avec raison
d'être persécutée du fait de sa race, de
sa religion, de sa nationalité, de son
appartenance à un groupe social ou de
ses opinions politiques :

a) soit se trouve hors de tout pays
dont elle a la nationalité et ne peut ou,
du fait de cette crainte, ne veut se
réclamer de la protection de chacun
de ces pays;

b) soit, si elle n'a pas de nationalité et
se trouve hors du pays dans lequel
elle avait sa résidence habituelle, ne
peut ni, du fait de cette crainte, ne
veut y retourner.

[44] Section 97 of the Act grants protection to persons whose removal from Canada would subject them
personally to a risk to their life, or of cruel and unusual punishment, or to a danger of torture:

97. (1) A person in need of
protection is a person in Canada
whose removal to their country or
countries of nationality or, if they do
not have a countiy of nationality,
their country of former habituai

97. (1) A qualité de personne à
protéger la persoime qui se trouve au
Canada et serait personnellement, par
son renvoi vers tout pays dont elle a
la nationalité ou, si elle n'a pas de
nationalité, dans lequel elle avait sa
résidence habituelle, exposée :
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résidence, would subjectthem
personally

(a) to a danger, believed on
substantial grounds to exist, of torture
within the meaning of Article 1 of the
Convention Against Torture; or
(b) to a risk to their life or to a risk of
cruel and unusual treatment or

punishment if
(i) the person is unable or, because of
that risk, unwilling to avail themself
of the protection of that country,
(ii) the risk would be faced by the
person in every part of that country
and is not faced generally by other
individuals in or from that country,
(iii) the risk is not inherent or
incidental to lawful sanctions, unless
imposed in disregard of accepted
international standards, and
(iv) the risk is not caused by the
inability of that country to pro vide
adéquate health or médical care.

/48
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a) soit au risque, s'il y a des motifs
sérieux de le croire, d'être soumise à
la torture au sens de l'ar- ticle premier
de la Convention contre la torture;
b) soit à une menace à sa vie ou au
risque de traitements ou peines cruels
et inusités dans le cas suivant :

(i) elle ne peut ou, de ce fait, ne veut
se réclamer de la protection de ce
pays,

(ii) elle y est exposée en tout lieu de
ce pays alors que d'autres personnes
originaires de ce pays ou qui s'y
trouvent ne le sont généralement pas,
(iii) la menace ou le risque ne résulte
pas de sanctions légitimes — sauf
celles infligées au mépris des
normes internationales — et

inhérents à celles-ci ou occasionnés

par elles,
(iv) la menace ou le risque ne résulte
pas de l'incapacité du pays de fournir
des soins médicaux ou de santé

adéquats.

[45] Subsection 48(4) of the Refiigee Protection Division Rides, SORy2002-228, requires the Board to
consider any relevant factors in deciding whether to grant an application to change the date or time of a
proceeding:

48. (4) In deciding the application,
the Division must consider any
relevant factors, including

{a) in the case of a date and time that
was fixed after the Division consulted

or tried to consult the party, any
exceptional circumstances for
allowing the application;

{b) when the party made the
application;

(c) the time the party has had to
préparé for the proceeding;

(d) the efforts made by the party to be
ready to start or continue the
proceeding;

(e) in the case of a party who wants
more time to obtain information in

support ofthe party's arguments, the
ability of the Division to proceed

48. (4) Pour statuer sur la demande,
la Section prend en considération tout
élément pertinent. Elle examine
notamment :

a) dans le cas où elle a fixé la date et
l'heure de la procédure après avoir
consulté ou tenté de consulter la

partie, toute circonstance
exceptionnelle qui justifie le
changement;

b) le moment auquel la demande a été
faite;

c) le temps dont la partie a disposé
pour se préparer;

d) les efforts qu'elle a faits pour être
prête à commencer ou à poursuivre la
procédure;

e) dans le cas où la partie a besoin
d'un délai supplémentaire pour
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in the absence of that infonnation

without causing an injustice;

(/) whether the party bas counsel;

(g) the knowledge and experience of
any counsel who represents the party;

(/z) any previous delays and the
reasons for them;

(z) whether the date and time fixed
were peremptory;

(/) whether allowing the application
would unreasonably delay the .
proceedings or likely cause an
injustice; and

(^) the nature and complexity of the
matter to be heard.

obtenir des renseignements appuyant
ses arguments, la possibilité d'aller de
l'avant en l'absence de ces

renseignements sans causer une
injustice;

/) si la partie est représentée;

g) dans le cas où la partie est
représentée, les connaissances et
l'expérience de son conseil;

/z) tout report antérieur et sa
justification;

z) si la date et l'heure qui avaient été
fixées étaient péremptoires;

j) si le fait d'accueillir la demande
ralentirait l'affaire de manière

déraisonnable ou causerait

vraisemblablement une injustice;

la nature et la complexité de
l'affaire.

[46] Rule 22 of the Fédéral Courts Immigration and Refugee Protection Rides, 8011793-22, states that costs
will only be awarded for spécial reasons:

22. No costs shall be awarded to or

payable by any party in respect of an
application for leave, an application
for judicial review or an appeal under
these Rules unless the Court, for
spécial reasons, so orders.

22. Sauf ordonnance contraire

rendue par un juge pour des raisons
spéciales, la demande d'autorisation,
la demande de contrôle judiciaire ou
l'appel introduit en application des
présentes règles ne donnent pas lieu à
des dépens.

ISSUES

[47] The applicants raise the following issues in their submissions;

a. That the Board erred in its analysis of whether there was a reasonable appréhension of bias by the
Board Member hearing this case;

b. That the Board denied the applicants procédural faimess:
i. By refusing to grant the applicants an adjoumment following its fàilure

to provide the applicants with disclosure;
ii. By not allowing the applicants a reasonable opportunity to présent their

case by limiting their counsel's ability to question them;
c. That the Board selectively used the evidence, ignored the evidence and misconstrued the evidence

resulting in a flawed state protection analysis.

[48] I would reframe the issues as follows:

a. Did the Board breach the principles of procédural faimess by refusing to grant an
adjoumment or by refusing to grant an additional hearing?

b. Did the Board's conduct give rise to a reasonable appréhension of bias?
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c. Was the Board's finding regarding state protection unreasonable?

STANDARD OF REVIEW

[49] In Dunsmuir v. New Brunswick, 2008 SCC 9 (CanLII), [2008] 1 S.C.R. 190, the Suprême Court of
Canada held at paragraph 62 that the first step in conducting a standard of review analysis is to "ascertain whether
the jurisprudence has already determined in a satisfactory mariner the degree of (deference) to be accorded with
regard to a particular category of question": see aiso Canada (M.Cl) v. Khosa, 2009 SCC 12 (CanLII), [2009] 1
S.C.R. 339, per Justice Binnie at para 53.

[50] The question of whether the applicants rebutted the presumption of state protection is a question of
mixed fact and law, to be reviewed on a standard of reasonableness: see my décisions in Monjaras v. Minister of
Citizenship and Immigration, 2010 FC 771 (CanLII) at para 15; snà Ferez v. Minister of Citizenship and
Immigration, 2009 FC 1029 (CanLII) at para 25.

[51] In reviewing the Board's décision using a standard of reasonableness, the Court will consider "the
existence of justification, transparency and intelligibility within the decision-making process" and "whether the
décision falls within a range of possible, acceptable outcomes which are defensible in respect of the facts and
law": Dunsmuir, above, at paragraph 47; Khosa, above, at para 59.

[52] Questions of procédural faimess, including whether the Board's conduct gives rise to a reasonable
appréhension of bias, are to be reviewed on a standard of correctness: Dunsmuir, above at paras 55 and 90; and
Khosa, above at paragraph 43.

ANALYSIS

Issue #1: Did the Board breach the principles of procédural fairness bv refusing to grant an adioumment
or bv refusing to grant an additioual hearing?

The adioumment request
[53] The applicants submit that they were denied the ability to review the Board's disclosure before the
hearing, and therefore they did not know the case to be met against them. Counsel informed the Board that the
disclosure was not sent to the applicants in error, and the applicants submit that the Board's refusai of the
adjoumment in light of this information breached the principles of procédural faimess.

[54] The respondent submits that the Board's déniai of the adjoumment was reasonable, in light of the
ample time the applicants had to retain and instruct counsel. The respondent further submits that the applicants
have not demonstrated that they were denied a fair hearing as a resuit of being denied the adjoumment, and
therefore there was no breach of procédural faimess.

[55] The granting of adjoumments or postponements is discretionary in nature and there is no presumption
of entitlement: Sierra v. Minister ofCitizenship and Immigration, 2009 FC 1048 (CanLII) at para 56. However,
the Board is required to consider ail relevant factors before reaching its décision. Subsection 48(4) of the Refugee
Protection Division Rules, reproduced above, contains a non-exhaustive list of relevant factors in this
détermination.

[56] As I stated previously in Modeste v. Minister of Citizenship and Immigration, 2006 FC 1027 (CanLII),
the Board must at least indicate that it has tumed its mind to these factors before issuing a négative décision on a
request for adjoumment. As Madam Justice Carolyn Layden-Stevenson stated in Ramadani v. Minister of
Citizenship and Immigration, 2005 FC 211 (CanLII) at paragraph 11 :

In my view, the RPD must, at a minimum, indicate that it has had regard to the relevant
factors enumerated in Siloch, supra, before arriving at a négative décision. Its failure to do
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so constitutes a reviewable error. I note that my colleagues Madam Justice Heneghan and
Mr. Justice O'Keefe arrived at a similar conclusion in Dias v. Ccmada (Minister of
Citizenship and Immigration), 2003 PCX 84 (CanLII), [2003] F.C.J. No. 125, 2003 FC 84
and Sandyv. Canada (Minister of Citizenship and Immigration), [2004] F.C.J. No. 1770,
2004 FC 1468 (CanLII).

[57] Relying upon the hearing transcripts, the Court finds that the Board failed to consider the relevant
factors before denying the adjoumment. The Board stated that its records indicated that the applicants had in fact
received disclosure. When counsel responded that she had received confirmation that the disclosure was never
sent, the following exchange occurred:

MEMBBR: Well, counsel, my ... my file indicates otherwise. So did you manage to get a
copy of the disclosure?
COUNSEL: No, I called the lawyer but he ...
MEMBBR: Okay, well ...
COUNSEL: ... did not respond.
MEMBBR:... I am going to make you a copy and you can review them at break time ...
COUNSEL: Well I...

MEMBBR:... and we are proceeding today counsel, I mean there is nothing more to hear
on this matter.

[58] The Board gave no indication that it had considered any of the factors set out in subsection 48(4) of the
Refugee Protection Division Rules. The Court finds that, had the Board considered those factors, at least some of
the factors may have weighed in favour of granting the adjoumment.

[59] The failure of the Board to send the disclosure package to the applicants would likely constitute
"exceptional circumstances" for allowing an adjoumment. The lack of disclosure also impacted the amount of
time the applicants had to préparé for the hearing. Counsel emphasized that she had made efforts to obtain the
Board's disclosure and préparé for the hearing, by contacting the Board and the lawyer mistakenly listed as
counsel on the principal applicant's PIF.

[60] Thus, the déniai of the application for adjoumment in this case, without any analysis of the relevant
factors, constitutes a reviewable error by the Board. On its face, the déniai constitutes a breach of the mies of
natural justice and the right to a fair hearing. It is not a fair hearing if counsel for the applicants was not able to
properly préparé for the hearing, as stated by Justice Sean Harrington inAnand v. Minister of Citizenship and
Immigration, 2004 FC 302 (CanLII) at par^ 1 and 4:

[1] Fundamental rights can never be sacrificed at the altar of administrative efficiency..

[4] Shortly before the scheduled hearing of his application his lawyer wrote to say he
could no longer act. Mr. Anand appointed a new lawyer who asked for a postponement at
the hearing as she was not fully prepared not only because of the freshness of the
appointment but also because she was only able to obtain some of the documentation from
his former lawyer a few days earlier. The Board refused to grant an adjoumment

[61] The application for judicial review must therefore be granted, and the applicants' daims remitted to the
Board for re-determination by a différent panel.
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Request for additional hearin?
[62] While it is not necessaiy to address this issue in light of the Court's finding regarding the adjoumment
request, the Court finds that the refusai to grant additional hearing time did not constitute a breach of procédural
faimess.

[63] When the hearing ended before counsel had completed her questioning of the applicants, the Board
instructed counsel to make detailed written submissions on any remaining areas of questioning of the principal
applicant, and proposed areas of questioning of the minor applicant, to allow the Board to détermine whether to
reconvene for additional testimony.

[64] Counsel's written submissions did not provide détails on the relevant areas of questioning remaining,
but simply stated the need forfurther questioning on the "core issues of state protection and IFA." The
submissions also asserted that counsel "wishes to question the minor claimant, as well." However, no further
détails of the proposed questioning were provided.

[65] Thus, the Court finds that the Board afforded the applicants the opportunity to rectify any potential
unfaimess that may have resulted from insufficient time during the hearing. Based on the submissions provided
by counsel, it was open to the Board to décidé that no additional hearing time was necessary to ensure procédural
faimess. The Court therefore finds no breach of procédural faimess in this aspect of the Board's décision.

Issue #2: Did the Board's conduct give rise to a reasonable appréhension of bias?
[66] The applicants submit that the Board's conduct gave rise to a reasonable appréhension of bias. While
the applicants have fiamed their submissions in terms of the reasonableness of the Board's décision regarding
reasonable appréhension of bias, the Court fmds that the Board is entitled to no deference in its décision on this
issue.

[67] The test for a reasonable appréhension of bias is not in dispute. The ofit-cited articulation of the test
comes from the dissenting opinion of Justice de Grandpré at page 394 ofCommitteefor Justice and Liberty et al,
supra:

The proper test to be applied in a matter of this type was correctly expressed by the
Court of Appeal. As already seen by the quotation above, Ihe appréhension of bias must be
a reasonable one, held by reasonable and right minded persons, applying themselves to the
question and obtaining thereon the required information. In the words of the Court of
Appeal, that test is "what would an informed person, viewing the matter realistically and
practically—and having thought the matter through—conclude. Would he think that it is
more likely than not that [the decision-maker], whether consciously or unconsciously,
would not décidé fairly."

[68] Bias is a serions allégation, and therefore it cannot be based on conjecture, spéculation or mere
impression: Arrachch v. Minister of Citizenship and Immigration, 2006 FC 999 (CanLII); Arthur v. Attorney
General, 2001 FCA 223 (CanLII), (2001), 283 N.R. 346. Given the presumption of impartiality on the part of the
decision-maker, a real likelihood of bias must be demonstrated by the applicants: Arsenault-Cameron v. Prince
Edward Island, 1999 CanLII 641 (SCC), [1999] 3 S.C.R. 851 at paragraph 2.

[69] The applicants submit that denying the request for adjoumment raised a reasonable appréhension of
bias. They argue that the Member disregarded counsel's explanations regarding the lack of disclosure, and eut
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counsel off in her arguments for the adjoumment. This conduct, the applicants submit, demonstrated that the
Member had a closed mind to the applicants and their counsel.

[70] The applicants also submit that the Board's refusai to grant an additional hearing day gives rise to a
reasonable appréhension of bias. Given that counsel had questioned the principal applicant for less than one hour,
and given that there were two claimants in the case, the applicants submit that the Board's insistence on
concluding the hearing that day demonstrated that it was not open to persuasion.

[71 ] The applicants further submit that the Member' s conduct was intemperate during the hearing, which
caused counsel to fear for her safety and leave the hearing room. The applicants submit that the Member shouted
at counsel, and they direct the Court to the hearing transcript, and to the audio recording of the hearing. The
applicants also rely on a swom affidavit from their counsel at the hearing, which states that the Member shouted
at her and acted aggressively towards her.

[72] The applicants point oùt that the Member left his chair during this incident. They submit that the
Board's décision misconstrues this by stating that the hearing was about to recess, and that is why the Member
had left his chair. The applicants submit that the hearing had not recessed.

[73] The applicants submit that when the totality of the circumstances are considered, an informed person,
viewing the matter realistically and practically - and having thought the matter through, would think that the
Member would more likely than not, not décidé the daims fairly.

[74] The respondent submits that when viewed in context, the Member's reaction was not so out of
proportion to counsel's behaviour as to raise a reasonable appréhension of bias. The respondent acknowledges
that the Member raised his voice and spoke stemly, but submits it was in response to counsel's refusai to accept
his ruiings. The respondent further submits that the Board was entitled to rely on a Statement of Service stating
the applicants received disclosure, and therefore the décision to deny the adjoumment did not give rise to a
reasonable appréhension of bias.

[75] The Court does not agrée with ail of the applicants' characterizations of what occurred during the
hearing. It is clear that there was a disagreement between the Member and counsel regarding (a) whether to
adjoum the hearing; and (b) whether to grant an additional hearing day for further questioning. Counsel for the
applicants is partly to blâme for this conflict: she did not expect the hearing to proceed, and therefore had not
made arrangements to stay as long as necessaiy to complété the hearing. It was counsel's responsibility to be
prepared to proceed if the request for adjoumment was denied. Her failure to be prepared precipitated the incident
at the end of the hearing.

[76] Furthermore, the hearing transcripts indicate that the Member had tried to initiate a recess when the
applicants allégé that he left his chair. He stated: "Okay, we are taking a five minute break." Thus, the Member's
explanation that he was out of his chair because the hearing was about to recess is plausible.

[77] However, considering the totality of the circumstances, and even in light of the presumption of
impartiality of the Board, the Court finds that there was a reasonable appréhension of bias in this case.

[78] In Guermache v. Minister of Citizenship and Immigration, 2004 FC 870 (CanLll), Justice
Luc Martineau described the importance for a Board member to conduct the hearing in a proper manner:
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[4] Members have a difFicult but essential rôle to play....

[5] With that in mind, the scale ofthe members' tasks must not cause them to lose sight
of the fact that the ruies of natural justice must be observed and that their conduct during
hearings and applications for protection must, at all times, be irreproachable and objective.
It goes without saying that the most basic courtesy and politeness are de rigueur. There is
no place for intimidation, contempt, and offensive innuendo, nor for harshness or
inappropriate language. As the Right Honourable Mr. Justice Fauteux wrote in the Livre
du magistrat ["a book for judges"], "[TRANSLATION] The judge will ensure the climate
necessary for the opération of justice by his modération, his discipline and his courtesy in
his relations with counsel, the parties and the witnesses." (The Right Honourable Gérald
Fauteux, Le livre du magistrat, Minister of Supply and Services Canada, 1980, at page 49).

[79] Thus, the presiding Member must conduct the hearing in an objective, moderate, irreproachable
manner, with politeness and basic courtesy. The Court knows, as Justice Harrington said in Anand, above, at
paragraph 13, that the Board has "a heavy workload and tight scheduling." Board members are under stress. In
the case at bar, counsel for the applicants before the Board refused to accept the Board Member's procédural
ruling that she complété her questioning by 4:00 p.m., which was the time she said she had to leave to pick up her
child from the babysitter.

[80] The Board Member then raised his voice in an intemperate manner at the applicants' counsel. Counsel
for the respondent before the Court described the Board Member as "shouting" at the applicants' counsel. The
Board Member was very frustrated by her refusai to finish her questioning by 4:00 p.m., which was the deadline
she imposed upon herself.

[81 ] Upon listening three times to the relevant excerpts of the audio recording, the Court can only conclude
that the presiding Member lost control of his demeanour, raised his voice by shouting in an angry tone, which
reflected that he lost his temper with the applicants' counsel. A reasonable observer in the hearing room would
likely think that the presiding Member was angiy at the applicants' counsel, and in a state of mind against the
applicants. If a judge is angiy and shouting at a lawyer, a reasonable person would have a reasonable
appréhension that the judge was biased against that lawyer's case.

[82] Thus, the Court finds that a reasonable person informed of all these circumstances would conclude that
the Board would more likely than not, not décidé the matter fairly.

Issue #3; Was the Board's finding regarding state protection unreasonable?

[83] The Court will not need to décidé this issue to détermine the application for judicial review. However,
the Court must note that the Board Member gave "veiy little weight" to the déclaration of Dr. Alicia Elena Pérez
Duarte y Norona, which stated that Mexican officiais responsible for enforcing the laws against domestic and
gender-based violence are négligent. In two judgments of this Court, decided subséquent to the Board's décision
in this case. Justices Roger T. Hughes and Donald J. Rennie recognized Dr. Pérez Duarte y Norona as a crédible
expert and gave her evidence great weight: see IM.P.P. v. Minister of Citizenship and Immigration, 2011 FC 712
(CanLII) at paras 9-11 ; and Rodriguez v. Minister of Citizenship and Immigration, 2011 FC 1017 (CanLII) at para
12.

COSTS

[84] The applicants submit that the "egregious conduct by the Board Member" justifies the awarding of
costs on a solicitor and client basis. I stated the following regarding granting costs in immigration cases in Yadav
V. Minister ofCitizenship and Immigration, 2010 FC 140 (CanLII), at paragraph 39:
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mIn terms of costs, the threshold for "spécial reasons within the meaning of Ruie 22 is
high. In other words, in immigration litigation there is a "no costs" régime. Spécial reasons
may exist where the Minister's conduct is "unfair, oppressive, improper or actuated by bad
faiù." See: Uppal v. Canada (MCI), [2005] F.C.J. No. 1390 (QL) at paragraph 8 (QL).
There was no malicious intent on the part of respondent or on the part of the applicant in
bringing this motion

[85] . I do not find the Board's conduct in this case so egregious as to justify the granting of costs. The Board
Member was provoked by counsel at the hearing.

CONCLUSION

[86] The Court finds that the Board's décision must be set aside because of the Board's failure to consider
ail Âe relevant factors in deciding whether to grant an adjoumment, and because the Member's conduct gave rise
to a reasonable appréhension of bias. Therefore, thejudicial review is granted, and the applicants' daims will be
sent back to the Board for re-determination by a différent panel.

[87] No question is certified.

JUDGMENT

THIS COURT'S JUDGMENT is that the application forjudicial review is granted, and the applicants'
daims are referred back to the Immigration and Refugee Board for reconsideration by a différent panel.

"Michael A. Kelen"

Judge
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INTRODUCTION

[ 1 ] Szilvia Schenkeme Farkas, Zsolt Janos Schenker, Andras Richard Sztojka and Szilvia Schenker
(the "Applicants") seek judicial review of the décision of the Immigration and Refugee Board, Convention
Refugee Détermination Division (the "Board"), dated November 4, 1999. The Board determined that the
Applicants were not Convention refugees.

FACTS

[2] Szilvia Schenkeme Farkas is the principal applicant. She is the common-law wife of Zsolt Janos
Schenker, the mother of Szilvia Schenker and the step-mother of Andras Richard Sztojka. Ail the applicants
live together as a de facto family.
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[3] The Applicants came to Canada in March, 1998, arriving in Toronto. Their daim for Convention
refugee status was advanced in May 1998 on the grounds of nationality, specifically on the basis of being
Roma and belonging to the "Rumungro" tribe, meaning Hungarian Gypsy. The principal Applicant and the
maie adult claimant testified before the Board about the bases for their fear of persécution in Hungary.
Documentaiy evidence was also submitted to the Board.

[4] The Board concluded that the Applicants were not Convention refligees, on the ground that they
had not met the burden to credibly establish that there was a serions possibility that they would face
persécution in Hungary. The Board found that the Applicants' evidence lacked credibility.

[5] The Applicants raise several issues in this application for judicial review, including erroneous
findings of facts, ignoring and failing to consider relevant evidence, sélective considération of the documentary
evidence, failure to apply the proper test with respect to the well-foundedness of the Applicants' fear of flirther
persécution in Hungary, alleged breach of natural justice by the Board in improperly relying on standardized
"boiler plate" décisions for Hungarian Roma claimants, and the aggressive participation by a Board Member,
Berzoor Popatia in the examination of the principal Applicant.

[6] The Respondent takes the position that the Board applied the proper test for determining whether
die Applicants were Convention refugees, and properly made credibility findings which is the spécifie task
assigned to the Board. Furthermore, the Respondent déniés that the Board committed any breach of natural
justice as alleged by the Applicants. With respect to the issue raised about the participation of one Board
Member in the examination of the principal Applicant, the Respondent argues that such participation is
appropriate as part of the fact-finding process and in any event, the Applicant did not raise any issue of bias
against that Member during the hearing.

ANALYSIS

[7] Upon my review of the record and reasons, it appears that the Board did not act in accordance
with the requirements of procédural faimess in the.manner in which it conducted the hearing into the
Applicants' daim.

[8] The persistent and aggressive questions of the principal Applicant by Board Member Berzoor
Popatia, went too far. In my opinion, this Board Member crossed the line from her rôle as an impartial
adjudicator to becoming a participant in the arena. In this regard, I refer to the exchanges between the Board
Member and the principal Applicant at pages 480 to 485 of the transcript. The Board Member went further in
her questions than simply seeking clarification of the female Applicant's answers.

[9] For that reason, the application for judicial review is allowed and the matter is remitted to the
Board, for redetermination before a differently constituted panel.

[10] Although counsel for the Applicants submitted a question for certification, I am of the opinion no
question should be certified in light of my disposition of the application.

"E. Heneghan"

J.F.C.C.

Toronto, Ontario

March 14, 2001
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THE COURT

The appeal is allowed, with costs.

LA COUR .

L'appel est accueilli avec dépens.
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The following judgment was delivered by

DRAPEAU. C.J.N.B.

m

[1] This appeal raises three novel and particularly interesting questions of général
importance. Two of these issues are procédural in nature. The other involves substantive law.

[2] The first procédural question requires an interprétation of Ruie 39.05 of the Ruies
of Court ("Language of Proceeding"). The question is whether a respondent who intends to use at the
hearing an officiai language other than the language specified in the Notice of Motion must, pursuant to
Rule 39.05(1), notify the clerk accordingly, even if the respondent's choice of officiai language is
revealed in his or her pleadings and the affidavits that he or she filed are drafted in that language. The
second procédural question is whether summary judgment is available to a moving party who has
possession or control of documents that relate to a matter in issue and has not delivered an Afïïdavit of
Documents as required by a Notice Requiring Affidavit of Documents served in accordance with
Rule 31.03. For the reasons that follow, I would answer the first question in the affirmative and the
second question in the négative. As for the question of substantive law, it can be outlined as follows.

[3] Canadian businesses authorized to engage in interprovincial and intemational
trucking frequently use leased "truck tractors" for the purpose of transporting goods for a fee. Just as
frequently, the drivers of these vehicles are supplied by independent third parties. Under the terms of
their operating licences, both Canadian and American, those businesses must register in their names any
leased truck tractors. When the elements just mentioned are ail présent and one of these leased vehicles is
involved in a traffic accident in New Brunswick, the following question arises: Is the trucking business
answerable in tort for any damages caused by the driver's négligence? This is the question of substantive
law to be decided.

[4] The appellant, John Whelton, is alleged to have suffered serions injuries on
February 9, 2000, when the truck tractor in which he was a passenger struck a bridge near St. Anne in
Madawaska County, New Brunswick. At the time, the truck tractor was registered under the names of the
respondents, F.I.P.A. Transport Ltée and 2934752 Canada Inc. ("Highland Transport"). Highland
Transport, an "extra-provincial truck undertaking" subject to the Motor Vehicle Transport Act, 1987,
R.S.C. 1985 c. 29 (3rd Supp.), was using the vehicle under the terms of a lease agreement and in
accordance with the operating licences referred to above. Based on information provided by the Registrar
of Motor Vehicles of New Brunswick identifying Highland Transport as the owner of the truck tractor in
question, Mr. Whelton commenced an action in tort against Highland Transport. It is axiomatic that,
under s. 267(1) of the Motor Vehicle Act, R.S.N.B. 1973, c. M-17, only the "owner" of a motor vehicle
involved in a traffic accident is vicariously liable for the driver's négligence.

[5] After concluding that it was not an owner of the truck tractor involved in the accident, a
judge of the Court of Queen's Bench allowed Highland Transport's motion for summary judgment and
dismissed the action against it. The judge was satisfied that the outcome following trial could be none
other than the dismissal of the action against Highland Transport.

[6] With respect for the contrary view expressed by the motion judge, I hold that Highland
Transport failed to discharge the burden cast upon it by Rule 22. In short, Highland Transport has not
established that it would necessarily be exonerated at trial. In fact, the evidence in the record confirais
that Highland Transport was an "owner" of the truck tractor in which Mr. Whelton was a passenger at the
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/Pîiîsfaironiy estime of the accident. Moreover, even if that fact were net sOTsfaHDniy established, the dismissal of the
action against Highland Transport would nonetheless be nnwarranted because the uncontested facts
trigger an exception to the common law rule that an employer-independent contracter relationship does
not give rise to vicarious liability.

I. The décision under appeal

[7] As noted in my introductory remarks, Highland Transport brought a motion for summary
judgment dismissing the action against it. In its Notice of Motion, Highland Transport advised that it
intended to use the English language. For his part, Mr. Whelton had earlier indicated, more precisely in
his Notice of Action, that he intended to proceed in the French language, and he sought to oppose
Highland Transport's motion using affidavits drafted in that language. However, Mr. Whelton did not
notify the clerk of his intention to proceed in French at the motion hearing. Since the clerk was not made
aware of Mr. Whelton's intention to use an officiai language other than the language specified in the
Notice of Motion, he did not take measures to ensure that an interpréter would be présent at the hearing.
Rule 39.05(1) provides that, "[o]n a motion or application, a party who intends to proceed in or présent
evidence in an officiai language other than the officiai language in which any other party intends to
proceed or présent evidence, shall so advise the clerk at least 7 days before the hearing" and Rule 39.05
(2) States that the clerk, on being advised pursuant to Rule 39.05(1), shall arrange to have an interpréter
présent at the hearing.

[8] The language of the proceeding was the subject of debate at the very outset of the hearing in
the court below. The following exchange sheds light on Mr. Whelton's position and the motion judge's
approach:

THE COURT: [TRANSLATION] Appearances for the record.

MS. ZAUHAR: [TRANSLATION] My Lord, I will be proceeding in English because
our affidavit, the client is English, and the motion was drafted in English. [ORIGINAL]
Soliciter Randy Bishop also is unilingual Anglophone. Monika Zauhar -

THE COURT: [ORIGINAL] Do ail the parties have a problem with that?
[TRANSLATION] Does the plaiiitiff have any problems with that?

MS. GLETXNER: [TRANSLATION] Micheline Gleixner for, for the plaintiff. No. I
received instructions for a trial in French, My Lord. So, I don't believe ... [ORIGINAL]
-1 don't believe Mr, Bishop has any problem with the fact that we will be proceeding in
French.

MR. BISHOP: [ORIGINAL] My linderstanding, My Lord, is the proceeding was ta.. .
. supposed to take place in English, but I think in this particular case. Miss Zauhar and
ourselves are, are kind of on opposite sides. l'm on board with the plaintiff in terms of
opposing the motion, but my understanding was it was supposed to take place in
English.

THE COURT: [ORIGINAL] I think this problem should have been resolved before
we came here this moming. The présenter of the motion — Just a second, now.

MR. BISHOP. [ORIGINAL] Page 4, My Lord.

MS. ZAUHAR: [ORIGINAL] Tab 2 of the —
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\ presaBed in EnTHE COURT: [TRANSLATION] The motion was ̂ sfclSd in English?

MS. ZAUHAR: [TRANSLATION] Yes.

THE COURT: [ORIGINAL] And the indication was that you would proceed in the
English language.

MS. ZAUHAR: [ORIGINAL] Yes.

THE COURT: [ORIGINAL] So, if you proceed in French, you had to call for an
interpréter. We don't have one here.

MS. GLEIXNER: [TRANSLATION] My Lord, our affidavit was filed in French,
which, in my submission, established our intention —

THE COURT: [TRANSLATION] No, the motion was, the motion was presented in
English. That is the language of the proceeding. The proceeding was commenced in
English. If you wanted to proceed in French for the part consisting of your motion, you
should have asked the clerk. It is your responsibility to bring an interpréter here. I don't
know whether you were going to proceed in French or in English. I know you had a
French affidavit. And you have every right to proceed in French if you wish. But since
the motion was in English, unless you came to an agreement with your colleagues, you
had to ensure there was an interpréter here.

MS. GLEIXNER : [TRANSLATION] O.K. According to —

THE COURT: [TRANSLATION] We will be proceeding in English this moming.

MS. GLEIXNER: [TRANSLATION] Very well, My Lord.

THE COURT: [TRANSLATION] Ms. Zauhar?

MS. ZAUHAR; [ORIGINAL] My Lord.

THE COURT: [ORIGINAL] Would you proceed with your motion?
[.. .]

[9] In his reasons for judgment, the judge provided the following summaiy of the facts and
each party's position on the merits;

[ORIGINAL] The facts in this matter which are gleaned from the pleadings and the
varions affidavits filed either in support of or in opposition to the motion are succinctly
recited in the applicant's (Highland's) pre-hearing brief and are substantially agreed to
by the respondent (plaintif!) Whelton. The défendant Mercier and F.I.P.A. Transport
Ltée did not file an affidavit nor a pre-hearing brief. The facts are reproduced here from
the applicant's brief as follows:

[ORIGINAL]

1- On February 9, 2000, a motor vehicle accident occurred
involving a 1998 Volvo TT truck, bearing license number PN6 772/ ON, being
operated by the Défendant, Pierre Mercier, and in which vehicle the Plaintiff
was a passenger. As a resuit of this accident, an action was commenced by the
Plaintiff.
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m
2. The Défendant, 2934752 Canada Inc., a corporation doing business in
New, Brunswick under the name and style of HIGHLAND TRANSPORT,
contends that it is not the légal owner of the motor vehicle in issue, as required
pursuant to Section 267 Motor Vehicle Act, R.S.N.B. 1973, c.M-17, as amended
(hereinafter referred to as "the Act.")

3. At the time of the accident, subject of this action, the Défendant, Pierre
Mercier, was an employée of F.I.P.A. Transport Ltée, (hereinafter referred to as
"F.I.P.A.") and was operating the vehicle for commercial/business purposes of
transporting goods for the Défendant, HIGHLAND TRANSPORT.

4. The Défendant, F.I.P.A. has admitted in its Statement of Defence that
it was the owner of said motor vehicle.

5. The Défendants, HIGHLAND TRANSPORT and F.I.P.A. signed an
Independent Operator Agreèment, dated November 4th, 1997 (hereinafter
referred to as "the Agreement"), pursuant to which F.I.P.A. offered its motor
vehicle and services as an independent owner operator to the Défendant,
HIGHLAND TRANSPORT.

6. The Agreement allowed for the addition to the vehicle registration of
the name of the Défendant, HIGHLAND TRANSPORT for licensing purposes
only. The Agreement expressly provided that F.I.P.A. retained bénéficiai
ownership of the said motor vehicle, notwithstanding the motor vehicle's
registration.

7. Pursuant to fédéral and provincial licensing requirements, as well as
American législative requirements, the name of the Défendant, HIGHLAND
TRANSPORT had to be added to the vehicle registration.

8. The Défendant, HIGHLAND TRANSPORT, did not purchase the said
motor vehicle, and it was not intended for any title to the vehicle to vest in
HIGHLAND TRANSPORT.

9. Financial responsibility for the vehicle in question, as well as for
maintenance and opération costs, including but not limited to oil, fuel, tires,
fines, licensing fees and permits, rested and continues to rest with the
Défendant, F.I.P.A.

10. The Défendant, Pierre Mercier, driver of the truck in question at the
time of the accident, and ail other drivers of the vehicle are employées of the
Défendant, F.I.P.A. and F.I.P.A. exercises control and authority over the said
employées.

11. At ail times material to this action, the keys to the vehicle in question
were in the sole possession of the Défendant, F.I.P.A., and the vehicle was
stored at the premises of the Défendant, F.I.P.A., when not in use on the road.

12. Pursuant to the Agreement, the Défendant, F.I.P.A., agreed to
reimburse the Défendant, HIGHLAND TRANSPORT, the said insurance
premiums paid by HIGHLAND TRANSPORT on a weekly basis at a rate of a
stipulated percentage of F.I.P.A.'s weekly gross revenue.
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13. The sole purpose for the addition to the vehicle registration of the name
of the Défendant, HIGHLAND TRANSPORT, was to satisfy applicable
licensing requirements. In the trucking industry, such commercial arrangement
is typical to intra-provincial hauling."

[ORIGINAL] The only additional facts referred to by the plaintiff-respondent are in
reference to the owner operator contract between Highland and F.LP.A. The plaintiff-
respondent points ont in particular that in accordance with the terms of the contract:

- Both Highland and F.I.P.A. are registered owners of the vehicle.

- Highland agréés to maintain liability insurance on the vehicle and F.LP.A. agréés to
indemnify Highland from any daims made and to reimburse the premiums paid by
Highland through pay déductions.

- At ail material time the défendant Pierre Mercier was an employée of F.LP.A. and was
the driver of the transport truck transporting goods for Highland.

Highland agréés that although it was a registered owner of the vehicle at the time of the
accident it was so only by virtue of inter-provincial régulations, which command that
commercial transport licenses must be in the name of the registered owner of the
vehicle. Highland maintains that the pleadings and the other evidence indicate clearly
that although it was a registered owner for a limited purpose, the sole légal or true owner
of the vehicle at the time of the accident was F.LP.A.

The distinction between a registered owner as opposed to a légal owner and the légal
conséquences of being one rather than the other is well established in the jurisprudence.
Sqq Haydeck V. Pidoborozny, 1912 CanLII 136 (SCO), [1972] S.C.R. 879;
LeLarge, Cameron and Cameron v. Blakney, Blakney and Gajowiak, (1978), 23 N.B.R.
(2d) 669, (N.B.C.A.); Thériaultv. Aubin and Ouellette (1991), 1991 CanLII 2710
(NB CA) , 121 N.B.R. (2d) 235 (N.B.C.A.). Hence, there have been circumstances
where it was determined that the registered owner was not the true or légal owner of the
vehicle. See also the définition of "owner" and "registered owner" in the New
Brunswick Motor Vehicle Act.

Highland argues in the présent case that it is not the légal owner since the evidence
establishes clearly that ail indicia of ownership point to F.LP.A. as the légal owner and it
also appears clear that F.LP.A. retains the bénéficiai ownership of the vehicle. The fact
remains however, that the vehicle is insured in Highland's name and the commercial
transportation licenses without which F.LP.A. cannot operate are also in the name of
Highland. [...]

[10] The judge then articulated the following reasons for dismissing the action against Highland
Transport:

[ORIGINAL] With respect, I am unable to conclude in the présent case that the mere
fact that the public transportation licenses were in Highland's name gave it such
dominion and control over the vehicle as to deem it a true or légal owner in accordance
with the provisions of the New Brunswick Motor Vehicles Act. Ail indicia of ownership
in the présent case point to F.LP.A. It purchased the truck and exercised control over it
[through] the défendant Mercier, its driver, and employée. It attended to and paid for ail
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2004 NBCA 83 (CanLII) | CanLII ^ ̂ Page 8 of 25

; goMs forrepairs to the vehicle. When it was not transporting goMs for Highland, the truck
reraained in the possession of F.I.P.A. The contract between F.I.P.A. and Highland
States clearly that bénéficiai ownership remains with F.I.P.A.

[...]

Having considered the pleadings and the other evidence which formed part of the record
in the présent case, I conclude that Highland was not the légal owner of the 1998 Volvo
Tractor at ail material (times) and hence no liability can attach to it under the provisions
of the Motor Vehicle Act of New Brunswick. I therefore conclude that the plaintiff s
action against 2934752 Canada Inc. doing business in New Brunswick under the name
and style of Highland Transport Limited, has no merit and is ordered dismissed.

II. The grounds of the appeal

[11] In his Notice of Appeal, Mr. Whelton submits that the judge at first instance erred, inter alla,
as follows;

[TRANSLATION]
1. The motion judge erred in law in refusing to allow John Whelton, the respondent
in the motion, to use the officiai language of his choice, contrary to the provisions of the
Officiai Languages Act, R.S.N.B. 1973, c. O-0.5, and in particular subsection 3(1) and
sections 16, 17, 18 and 19 thereof, the Canadian Charter ofRights and Freedoms and in
particular section 16.1 and subsection 19(2) thereof, and the Insurance Act,
R.S.N.B. 1973, chap. 1-12 and in particular section 20.2 thereof.

[...]

3. The motion judge erred in fact and in law in holding that the admissible evidence
regarding the indicia of ownership and control of the motor vehicle was sufficient to
establish that F.I.P.A. Transport Ltée was the sole owner.

[...]

6. The motion judge erred in law in holding that the action against Highland
Transport is without basis.

[12] Mr. Whelton advanced an additional ground at the hearing of the appeal. He submitted that
the motion judge should not have heard Highland Transport's motion until it produced an Affidavit of
Documents. Rule 62.09(2) provides that, except with leave obtained on motion to the Court of Appeal or
a judge thereof, an appellant shall not rely on a ground of appeal unless it is stated in the Notice of
Appeal. In my view, the interests of justice compel us to grant Mr. Whelton's requesf under Rule 62.09
(2), and I would allow him to rely on the ground of appeal that I have just summarized.

III. The factual context

[13] The following facts are not in dispute.
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[14] The Respondent, 2934752 Canada Inc., is engaged in the business of trucking under the

name and style of Highland Transport. It is an "extraprovincial truck undertaking" within the meaning of
the Motor Vehide Transport Act, 1987, and holds the operating licences required to transport goods
commercially both in Canada and in the United States. Like many of its competitors, Highland Transport
uses leased truck tractors along with drivers supplied by the lessors. The use of leased truck tractors is
authorized under the operating licences only if the holder registers them in its name. This is why the lease
agreement for the truck tractor involved in the accident that concems us here provided for its registration
in Highland Transport's name and the latter's identification as the owner in the registration certificate. It
is common ground that Highland Transport would not have had the right to use the truck tractor for
commercial purposes if it had not been registered in its name.

[15] At the request of Mr. Whelton's counsel, the Registrar of Motor Vehicles produced an
accident report dated April 7, 2000. The report indicated thàt Mr. Mercier was the driver of the truck
tractor involved in the February 9, 2000, accident — specifically, a 1998 Volvo TT bearing Ontario
licence plates — and that Highland Transport was the vehicle's owner. Based on this information,
Mr. Whelton commenced an action in tort against Mr. Mercier and Highland Transport. Shortly before
the applicable two-year limitation period was to expire, Mr. Whelton learned that F.I.P.A. might be a
co-owner of the truck tractor. He, therefore, quickly filed an Amended Notice of Action and Statement of
Claim adding F.I.P.A. as a party to the action. In its Statement of Defence, Highland Transport déniés
being the "owner" of the truck tractor driven by Mr. Mercier. In its Statement of Defence, F.I.P.A. admits
being the "owner". That said, it should be noted that Highland Transport signed the truck tractor's
registration certificate as owner.

[16] At the time of the accident, Highland Transport was using the truck tractor in accordance
with the terms of a lease agreement entered into with F.I.P.A. on November 4, 1997. The agreement is
much more than a mere lease of a truck tractor. It is entitled "Independent Owner Operator Agreement"
and its preamble reads as follows;

[ORIGINAL] The Company is the holder of the necessary licences under the Truck
Transport Act (Ontario), the Motor Vehicle Transport Act 1987 (Canada) and the
Interstate Commerce Commission to engage in the transport of goods as a common
carrier.

The Contracter is désirons of offering his services to the Company as an independent
Owner Operator providing a vehicle or vehicles described in Schedule C and Drivers to
enable the Company to carry on the aforesaid business.

To this end, the parties agree to effect a transfer of the registration of the vehicles
described in Schedule C for licensing purposes only. The Contractor retains bénéficiai
ownership.

In considération of the sum of 1.00 receipt whereof the Contractor hereby acknowledges
and the mutual covenants and conditions herein after contained the parties hereto agree
as follows:

[17] The relevant clauses of the lease agreement are:

[ORIGINAL]
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1.01 The vehicle described in Schedule C and/or any additional or replacement
vehicles are provided for the exclusive use of the Company and subject to the
Company's approval,

1.02 The Contracter agréés, at his expense, to paint and keep painted said vehicular
equipment in accordance with spécifications of the Company,

1.03 The Contracter agréés, at his expense, to affix and keep afïïxed thereon any
identification and insignia as specified by the Company,

1.04 The Contracter agréés, at his expense, to remove the aforesaid identification and
insignia upon:

i) replacement of the vehicle,
ii) expiry of this agreement,
iii) termination of this agreement.

1.05 The Company agréés to transfer the registration of the vehicle upon:

i) replacement of the vehicle,
ii) expiry of this agreement,
iii) termination of this agreement.

[...]

3.01 The Contracter is obliged at his expense to provide compétent qualified licensed
drivers in each case subject to the approval of the Company.

3.02 Wherein the Contracter offers personal service, the contracter is obliged at his.
expense to provide both additional and alternate drivers who are compétent, qualified
and licensed, in each case subject to the approval of the Company.

3.03 The Contracter agréés that neither he nor his employées shall perform any duties
in pursuance of the provisions of this agreement while partaking or while under the
influence of alcohol or drugs.

[...]

6.01 The Company agréés to maintain insurance for the protection of the public in
accordance with 49 C.F.R. # 1043 and 49 U.S.C. #10927. However, the Contracter

hereby agréés that it will indemnify and save the Company harmless, through déduction
of payment, for any and ail daims, suits, losses, fines, thefis, damages, liabilities, costs,
or other expenses arising eut of, based upon, or incurred because of injury to any person
or persons or damage to property sustained or which may be alleged to bave been
sustained as a resuit of the use of the equipment leased hereby during the term of the
agreement by reason of any négligence or alleged négligence on the part of the
Contracter, its agents, servants, or employées. The Contracter further agréés to fumish
the Company a certificate of insurance naming the Company as additional insured. The
Contracter agréés to obtain at his own expense bobtail and deadhead insurance. Insofar
as damage to property is concemed, the Company shall fumish to the Contracter written
explanation of itemization of the déductions computed before such déductions are made.
Nothing contained in this Paragraph 6.01 shall be construed to in anywise limit the
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liability of the Company to the public in connection with the use of said equipment
under this agreement.

6.02 The Contractor agréés that the Company shall purchase appropriate insurance
coverage on behalf of the Contractor. A premium will be deducted from the Operator's
pay at,a rate established by the Company and set down in Schedule "A". The Operator
understands that such insurance coverage will automatically lapse upon the transfer of
the registration of the vehicular equipment described in Schedule "C" from the Company
to the Contractor and upon cancellation of this Agreement by either the Contractor or the
Company.

[...]

7.01 The Contractor agréés not to transport goods or cargo by said vehicular
equipment s ave in compliance with a bill of lading/written contract between the
Company and the shipper of the goods or cargo.

[...]

9.01 The Company agréés to fiimish and maintain châssis and semi trailers for use by
the Contractor with the vehicular equipment described herein. The Contractor agréés to
reimburse the Company for châssis or trailer equipment damaged, lost, or destroyed as a
conséquence of the Contractor's négligence or that of his Employées and Agents to the
extent not covered by insurance.

[. ..]

14.01 The Company and the Contractor agree that the Contractor has the discrétion to
enter into Agreement of any duration with other carriers to transport goods and
maximize profits provided vehicular equipment described in Schedule "C" and/or
Company equipment are not utilized in the performance of such Agreements.

14.02 It is the intent of the parties hereto that the Contractor is an independent operator
only, and neither the Contractor nor his employées and agents are employées of the
Company.

[18] In December 2002, some six months after the motion for summary judgment was filed,
Mr. Whelton served Highland Transport with a Notice Requiring Affidavit of Documente. Pursuant to
Rule 31.03(2), Highland Transport was required, within 10 days of receiving this notice, to file and serve
on every other party an Affidavit of Documents (Form 31B) that met the requirements of Rule 31.03(4).
The décision under appeal was rendered even though Highland Transport had not produced such an
affidavit.

IV. The statutorv context

[19] The fiill text of the législative provisions referred to in these reasons can be found in
Schedule A hereto.

V. Analvsis and décision

A. Language of proceeding
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[20] Counsel for both Mr. Mercier and F.I.P.A. was the only lawyer at the hearing in the court
below who was net bilingual. Mr. Whelton submits that Rule 39.05 must be construed se as to impose on
the parties who need translation the burden of taking measures to ensure that an interpréter can attend the
hearing of a motion. Rule 39.05 reads as follows:

39.05 Language of Proceeding
(1) On a motion or application, a
party who
intends to proceed in or présent
evidence in an officiai language

other than the officiai language in
which any other party intends to
proceed or présent evidence, shall
so advise the clerk at least 7 days
before the hearing.

(2) On being advised pursuant to
paragraph (1), the clerk shall
arrange to have an interpréter
présent at the hearing.

39.05 Langue des procédures
(1) La partie qui, à l'occasion
d'une motion

ou demande, entend utiliser une
langue officielle autre que celle
qu'une autre partie entend utiliser
ou présenter la preuve dans une
langue officielle autre que celle
dans laquelle une autre partie
entend présenter sa preuve doit en
aviser le greffier au moins 7 jours
avant l'audience.

(2) Le greffier qui a été avisé
conformément au paragraphe (1),
doit veiller à ce qu'un interprète
soit présent à l'audience.

[21] Rule 4.08(1) provides that the forms prescribed in the Appendix of Forms shall be used
where applicable, with such variations as the circumstances of the particular proceedings require.
Rule 37.01 (a) states that a motion shall be made by "Notice of Motion" (Form 37A). Form 37A reads as
folows:

APPENDIX OF FORMS

FORM 37A

NOTICE OF MOTION

(Court, Court File Number, Style
of Proceeding)

FORMULAIRE

FORMULE 37A

AVIS DE MOTION

(Cour; No du dossier; Intitulé de
l'instance)

NOTICE OF MOTION

(FORM37A)

TO:

The plaintiff (or as mcry be) will
apply to the Court at
(spécifie location)
..., on the day of
.., 19 at a.m. (orp.m.)
for an order that (state the précisé
order sought and the grounds to
be argued, including a reference
to any statutory provision or rule
to be relied on)'.

AVIS DE MOTION

(FORMULE 37A)
DESTINATAIRE:

Le demandeur (ou selon le cas)
demandera à la Cour à

.... (lieu précis) ,
le 19 , à h
., d'ordonner (indiquer
l'ordonnance demandée, les

motifs à discuter et les renvois
aux dispositions léglislatives ou
règles qui seront invoquées)'.

Upon the hearing of the motion A l'audition de la motion, les
the following affidavits or other affidavits ou les autres preuves
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documentaiy evidence will be littérales suivantes seront
presented: (list the documentary présentées: (énumérer les preuves
evidence to be used at the hearing littérales qui seront utilisées lors
of the motion). de l'audition de la requête).

You are advised that: Sachez que:

(a) you are entitled to issue a) vous avez le droit d'émettre des
documents and présent evidence documents et de présenter votre
at the hearing in English or preuve à l'audience en français,
French or both; en anglais ou dans les deux

langues;

(b) the plaintiff (or as may he) b) le demandeur (ou selon le cas)
intends to proceed in the a l'intention d'utiliser la langue . .

language; and ; et

(c) if you intend to proceed in the c) si vous avez l'intention
other officiai language, an d'utiliser l'autre langue officielle,
interpréter may be required and les services d'un interprète
you must so advise the clerk at pourront être requis et vous
least 5 days before the hearing. devrez en aviser le greffier au

moins 5 jours avant l'audience.

DATEDat FAIT à le....

, this day of 19

,19
Avocat du demandeur (ou selon le

Solicitor for plaintiff (or as may cas)
be)

[22] The wording of both Rule 39.05(1) and Form 37A leaves no room for doubt: it is the
responding party who must notify the clerk if he or she wishes to use an officiai language other than the
one that the moving party has identified in the Notice of Motion. Moreover, the notice to the clerk
contemplated in Rule 39.05(1) is distinct ffom any language-related notice that might be contained in a
Notice of Action or Statement of Claim. If a plaintiff s obligations under Rule 39.05(1) were fulfilled
merely by indicating bis or her choice of officiai language in the Notice of Action or Statement of Claim,
Rule 39.05(1) would be worded so as to apply only to applications. However, as we have seen,
Rule 39.05(1) unambiguously states that motions come within its scope. In addition, it is clear from the
wording of Rule 39.05(1) and Form 37A that a respondent's filing of affidavits drafted in a given officiai
language does not constitute notice to the clerk within the meaning of Rule 39.05(1). Lastjy, in my
respectful view, nothing contained in the Officiai Languages Act (New Brunswick), the Insurance Act or
the Canadian Charter ofRights and Freedoms supports a différent interprétation of Rule 39.05(1).

[23] Since Mr. Whelton did not notily the clerk as required by Rule 39.05(1), he was not legally
entitled to use a language other than English, the officiai language specified in Highland Transport's
Notice of Motion. That said, what our Court stated in Chiasson v. Chiasson (1999), 222 N.B.R. (2d) 233
at paras. 4-5, bears repeating:

In New Brunswick, the only province in Canada with two officiai languages, when a
party indicates his wish to be heard in one officiai language and the Judge's reaction is
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so hostile that the party ends up being heard in the other officiai language, the court's
judgment cannot be allowed to stand. The right to use the officiai language of one's
choosing is not a privilège; it is a fundamental right unrelated to trial faimess as such.
SeeR V. Beaulac (J.V.), 1999 CanLII 684 (SCC), [1999] 1 S.C.R. 768, atpp. 799-800,
paragraphs 45-47.

In our view, judges ought to refrain from engaging in any conduct that might deter a
person appearing or giving evidence in any proceeding before the court from being
heard in the officiai language of his choice. In fact, it behooves judges to show the
greatest of respect for that person's choice of officiai language.

[24] The judge who heard the motion for summaiy judgment in the instant case was not dealing
with an urgent matter. A few weeks' adjoumment would have enabled Mr. Whelton to comply with
Rule 39.05(1). With the greatest respect, I am of the opinion that the motion judge erred in disregarding
Mr. Whelton's wishes and in insisting that he employ the English language at the hearing. The judge
should have raised the possibility of an adjoumment and sought représentations from the parties as to
whether such a measure would be appropriate. Having said this, the judge's failure to hear the parties'
représentations on this issue is not mentioned as a ground in the Notice of Appeal (see Rule 62.09(2)) and
it is préférable for ail concemed that the appeal be disposed of for reasons susceptible of contributing to a
fair resolution of the matter on its merits.

[25] Lastly, it should be noted that the intervener, l'Association des juristes d'expression française
du Nouveau-Brunswick Inc., filed a submission in support of the proposition that Rule 39.05(1) fails to
fulfil the provincial govemment's obligations under the Canadian Charter of Rights and Freedoms in
relation to language rights. The Court refused to consider this issue because it was not raised and argued

. in the court below.

B. Failure to file and serve an Affidavit of Documents

[26] The dêlivery of an affidavit compliant with Rule 31.03(4) should lead to the disclosure of
every document related to a matter in issue. Armed with this affidavit, the adverse party can insist that
documents of interest to him or her be produced. Through production of those documents, he or she can
acquire a thorough understanding of the case. An Affidavit of Documents that complies with the Rules of
Court is generally indispensable in uncovering the truth. This is particularly so in cases such as the
présent, where the answers to controversial questions lie deep within documents held exclusively by one
party. In cases of this nature, motions for summary judgment should, as a général mie, be dismissed with
costs if the moving party has not complied with the requirements of Rule 31.

[27] Thus, Highland Transport's failure to produce an Affidavit of Documents should have led to
the dismissal, with costs, of its motion for summary judgment. I hasten to emphasize that several
documents that might have assisted Mr. Whelton in opposing the motion for summary judgment are
absent from the record. I have the following documents in mind: (1) the operating licences and
documents setting out the conditions that ail applicants must meet in order to obtain those licences and
which the licence holders must respect; (2) the documents that Highland Transport submitted to obtain
and retain its licences; (3) the documents related to the purchase and financing of the tmck tractor; (4) the
documents that Highland Transport and F.I.P.A. exchanged before and after the signing of the
"Independent Owner Operator Agreement" and which shed light on their commercial relationship; (5) the
documents produced by Highland Transport and F.I.P.A. in connection with the tmck tractor's
registration; and (6) the documents relating to the tmck tractor's insurance and its inclusion in Highland
Transport's fleet for the purpose of liability insurance. There are undoubtedly several other documents
related to the issue that Highland Transport put before the Court of Queen's Bench for its considération.
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[28] While Highland Transport's failure to produce an Affidavit of Documents compliant with the

dictâtes of Rule 31.03(4) is sufficient, on its own, to décidé the appeal in Mr. Whelton's favour, Rule 22
calls for an approach designed to achieve a fair solution of the litigation on the merits. As the Court
emphasized in C(3K?70« V. eta/. (1998), 1998 CanLII 12248 (NB CA) , 203 N.B.R. (2d)
121 at para. 16 (G.A.), Rule 22 confers "a wide discretionary power, the judicious use of which will
allow the court to move the action forward in a swift and focused fashion." Infact, Rule 22.05(1)
provides expressly that, where summary judgment is reflised, the court may specity the material facts
which are not in dispute. In my opinion, this would be particularly advisable in the présent case for two
reasons.

[29] First, there is every reason to believe that Highland Transport brought to the motion judge's
attention every document that supports its entitlement to summary judgment. Second, the very evidence
that Highland Transport adduced establishes conclusively that; (1) it is an "owner" within the meaning of
s. 267(1) of the Act and, (2) in view of s. 267(1) and the common law principles that govem vicarious
liability, it is liable for any négligence in the opération of the truck tractor involved in the accident that
gave rise to the underlying action. Thus, the Court should stipulate that these issues are no longer in
dispute and that the litigation must now focus on the resolution of other contested matters.

C. Is Highland Transport an "owner " within the meaning ofsuhsection 267(1)?

[30] It is settled law that the meaning of phrases found in législation dépends largely on the
context in which those phrases are used and that s. 267(1) must receive "such fair, large and libéral
construction and interprétation as best ensures the attainment" of its object: see s. 17 of the Interprétation
Act, R.S.N.B. 1973, c. 1-13 and Dionne v. Desjardins (1999), 214 N.B.R. (2d) 380 at paras. 20-21 (C.A.).
Traffic accident victims have clearly benefited the most from this approach: Cummings v. Budget Car
Rentals Toronto Ltd. (1996), 1996 CanLII 1629 (ON CA) , 29 O.R. (3d) 1 at 20 (C.A.). Of
course, that interprétative approach cannot be applied in such a way that it brings about a distortion of the
ordinaiy and grammatical meaning of the words used by the legislator.

[31] While the "bénéficiai owner" of a motor vehicle is uncontestably an "owner" within the
meaning of s. 267(1), the legislator has not made the two terms synonymous. Section 1 of the Act defines
the Word "owner" using much broader wording than "bénéficiai owner." Specifically, the provision
employs the expression "légal owner." It seems clear to me that if the'legislator had intended to confine
the scope of s. 267(1) to the bénéficiai owner of a motor vehicle, it would have worded the provision, or
the définition of the word "owner", in a way designed to achieve that resuit. It would certainly not have
employed the phrase "légal owner" to define the word "owner."

[32] Both at first instance and on appeal, Highland Transport relied heavily on the fact that
F.I.P.A. conceded, in its Statement of Defence, that it is the owner of the truck tractor involved in the
accident. However, this admission cannot bind Mr. Whelton, nor does it rule out the possibility that
another party is also an "owner." Indeed, it is entirely possible for a motor vehicle to have more than one
"owner": Lelarge, Cameron and Cameron v. Blakney, Blakney and Gajowiak (1978), 23 N.B.R. (2d) 669
at para. 11 (C.A.), Hayduk v. Pidoborozny, 1972 CanLII 13 6 (SCC) , [1972] S.C.R. 879 at
para. 14, Prowse v. Sullivan (1997), 1997 CanLII 12093 (ON SC) , 32 O.R. (3d) 91 at para. 21
(Gen. Div.), and Gillard (DavidR.) Ltd. v. Cormier (2000), 2000 CanLII 10 684 (NB CA) , 230
N.B.R. (2d) 1 (C.A.).
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[33] In the case at bar, the truck tractor was registered in Highland Transport's name at its request

and Highland Transport signed the registration certificate as the owner. Without the registration in its
name, Highland Transport's use of the truck tractor driven by Mr. Mercier to transport goods would not
have been authorized by its operating licences. In ail likelihood, the veiy reason that interprovincial and
international trucking regulators insist that ail vehicles employed in trucking under their control be
registered in the names of the operating licencees is so that the latter can be held vicariously liable for the
drivers' négligent opération. Thus, the facts of this case bear no resemblance to those in Lelarge v.
Blakney mdlhériaultv. Aubin and Ouellette (1991), 1991 CanLII 2710 (NB CA) , 121 N.B.R.
(2d) 235 (C.A.), where the Court held that the registered owner of a passenger car is not necessarily its
"owner" within the meaning of section 267(1). In both cases, the Court came to that conclusion because
s. 1 of the Act draws a distinction between an "owner" and a "registered owner."

[34] Mr. Whelton challenges the correctness of that conclusion. He submits that the way in which
the wording of its relevant provisions has evolved suggests that the Act imposes obligations on the
"registered owner" of a motor vehicle (as opposed to the "owner") in order to avoid debates over the
identity of the bénéficiai owner in prosecutions for breaches of those obligations. He contends that the
distinction between an "owner" and a "registered owner" was.not created so that a person who has agreed
to register a vehicle in his or her name can deny ownership for s. 267(1) purposes whenever it is
convenient for him or her to do so. That argument appeals to me. After all, one of the comerstones of the
scheme implemented by the provisions of the Act that govem registration is the proposition that the
"registered owner" of a motor vehicle is an "owner" of that vehicle: see sections 17-49 and 67-70. That
said, the présent appeal can be decided without reconsidering the correctness of the Court's légal
conclusion in Lelarge v. Blakney and Thériault v. Aubin and Ouellette. In fact, the outcome in
Lelarge v. Blakney and Thériault v. Aubin and Ouellette can be explained by the fact that the registered
owner in each case had no indicia of ownership other than the registration of the vehicle in his name.

[35] Assuming for the sake of argument that a person who voluntarily registers a vehicle in his or
her name is not precluded from contending that he or she is not an "owner" for s. 267(1) purposes, the
question at issue here can be determined by applying the test adopted in McEwan v. Iles et al. (1981),
1981 CanLII 2857 (ON SC) , 128 D.L.R. (3d) 447 at 452-53 (Ont.Co. Ct), a test to which this
Court referred in Thériault v. Aubin and Ouellette without approving or rejecting it categorically.
According to this test, the registered owner is an "owner", and therefore vicariously liable for the driver's
négligence, if he or she has any indicia of title beyond the registration of the motor vehicle in his or her
name. In the case at bar, Highland Transport is not only a registered owner of the truck tractor involved
in the February 9, 2000, accident, it also has several indicia of title. Suffice it to mention the following:

1) It déclarés in the registration certificate that it is the owner of the truck tractor.

2) It has the exclusive use of the truck tractor (clauses 1.01, 7.01, 9.01 and 14.01 of the
Independent Owner Operator Agreement).

3) It détermines the exterior appearance of the truck tractor (clauses 1.02 and 1.03).

4) It may tum down drivers that F.l.P.A. provides (clauses 3.01 and 3.02).

5) It imposes standards of conduct on the drivers (clause 3.03).

6) It insures the truck tractor itself and acknowledges its liability to the public for any
damage resulting ffom its use (clause 6.01).
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[36] I conclude the analysis of this issue by noting that the relationship between Highland

Transport and the truck tractor involved in the accident of Februa^' 9, 2000 is at least as strong as the
relationship between the trucking company and the truck tractor involved in Edler v. Boyes Transport
Ltd. et al. (1914), 191A CanLII 764 (ON SC) , 6 O.R. (2d) 72 (H.C.). In that case, the trucking
company was held vicariously liable for the driver's négligence pursuant to the Ontario législative
provision that, at the time, was the counterpart of s. 267(1) of the Act.

D. The vicarious liability of extraprovincial truck undertakings

[37] Mr. Whelton submits that the motion judge erred in law when he found that the relationship
between Highland Transport on the one hand, and F.I.P.A. or Mr. Mercier on the other, was an employer-
independent contracter relationship. He submits that one should look beyond the wording of
the Independent Owner Operator Agreement, which characterizes the relationship in that manner, and
consider the true effect of the provisions of the contract as a whole. Mr. Whelton argues that this points to
an employer-employee relationship and cites the following authorities in support of this argument: Dave
Livingstone Trucking Ltd. v. Canada (M.N.R.), [2004] T.C.J. No. 112 (QL), F. G. Lister Transportation
Inc. V. Canada (M.N.R.), [1998] T.C.J. No. 558 (QL), Merit Transport Inc. v. Canada (M.N.R.), [2003]
T.C.J. No. 383 (QL) and Rempel v. Canada (M.N.R.), [2002] T.C.J. No. 211 (QL).

[38] In addition, once the Court raised the issue, Mr. Whelton submitted that Highland
Transport's liability in tort could be triggered even if its relationship with Mr. Mercier and F.I.P.A. was
one of employer-independent contractor. If Highland Transport was using the truck tractor for the
commercial purposes authorized by the previously mentioned operating licences, this would be sufficient,
he argues, to trigger liability.

[39] The law on the subject is clear: only very exceptional circumstances will permit the
imposition of vicarious liability for an independent contractor's négligence. Justice Major, writing for the
Conrt'm 671122 Ontario Ltd. V. Sagaz Industries Canada Inc.,2901 SCC 59 (CanLII), [2001] 2
S.C.R. 983, points to Professor Atiyah's observations in Vicarious Liability in the Law of Torts, London,
Butterworths, 1967, at pp. 327-49, for insight into the nature of those exceptional circumstances. One
finds the following at p. 347:

There is one particular respect in which the concepts of agency appear to have been
often relied on, both in cases of independent contractors, and in cases of persons actually
dealt with as agents. Where a person has some spécial right, deriving from statute, or
from contract, or from some légal relationship, to do something, which other people are
not entitled to do (as e.g., to enter on someone's land, or to dig up the highway, etc.) the
courts have often felt that the person having this right must remain responsible for the
proper exercise of it, if he delegates the work to another. The delegate, in a case of this
kind, would himself be doing an unlawful act were it not for the authority which has
been given to him by his employer, and the courts seem to have thought it not
unreasonable that in such a case the employer ought to remain liable for the improper
performance of the work. In such cases the delegate must be treated as the employer's
agent, for if he were not his agent, he would not be able to shelter under the employer's
immunity, and the performance of the work would be altogether wrongful. Although it
cannot be said that this has ever been recognised as a général légal principle, some
notion of this kind seems to have played a part in quite a number of cases, e.g., cases in
which the défendant has exercised a statutory power to enter the plaintifTs land, cases in
which a person employs a contractor to execute works on the highway, and in cases in
which a landlord instructs a bailiff to levy distress on his tenant.
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[Footnotes are omitted.]

[40] Let us assume, for the sake of this discussion, that the relationship between Highland
Transport on the one hand, and F.I.P.A. or Mr. Mercier on the other, is one of employer-independent
contractor. If the circumstances required us to hold that Highland Transport was not an "owner" of the
truck tractor involved in the accident of February 9, 2000, Highland Transport would nonetheless be
liable for Mr. Mercier's négligence because the record discloses circumstances that trigger the exception
described above. Indeed, the operating licences held by Highland Transport gave neither F.I.P.A. nor Mr.
Mercier the right to haul goods. Absent a délégation of this right by Highland Transport, the activity that
Mr. Mercier and F.I.P.A. were engaged in at the time of the accident would have been unlawful. One
must also be mindful of the remarkable degree of control that Highland Transport was entitled to exercise
over the truck tractor under the terms of the "Independent Owner Operator Agreement." I would spotlight
the following: Highland Transport enjoyed the exclusive use of the truck tractor, dictated its extemal
appearance and had a veto in the driver sélection process. Lastly, s. 4(1) of the Extra-Provincial Truck
Undertaking Licensing Régulations, SOR/88-46 ("the Régulations''') implicitly recognizes that an
extra-provincial truck undertaking is vicariously liable for the négligence of the driver of any vehicle that
the undertaking uses for authorized commercial purposes.

[41] Indeed, s. 4(1) of the Régulations requires an extra-provincial truck undertaking to take ont a
minimum of $1,000,000 in liability insurance per "motor vehicle" and s. 2 defines a "motor vehicle" as a
"motor vehicle, other than a bus, used in an extra-provincial truck undertaking." [Underlining is mine.]
Clearly, Highland Transport need not be an "owner" of a vehicle within the meaning of s. 267(1) of the
Act to trigger the obligation in s. 4(1). Just as importantly, s. 4(1) requires the undertaking itselfto obtain
insurance; it does not merely require the undertakifig to ensure that any vehicle it uses be insured.
Clearly, Parliament's wording reflects a very broad conception of the vicarious liability of extra
provincial undertakings — one that is triggered when the vehicle involved in a traffic accident was
"used" by the undertaking.

[42] In fact, s. 4(1) of the Régulations, at least insofar as its essential characteristics are
concerned, is comparable in scope to the corresponding American provisions. Those provisions are
mentioned in clause 6.01 of the lease agreement between Highland Transport and F.I.P.A. Under that
clause, Highland Transport [ORIGINAL] "agréés to maintain insurance for the protection of the public in
accordance with 49 C.F.R. 1043 and 49 U.S.C. 10927" and recognizes that "[n]othing contained in this
paragraph 6.01 shall be construed tô in anywise limit the liability of the Company to the public in
connection with the use of said equipment under this agreement."

[43] C.F.R. is the acronym for Code of Fédéral Régulations, which is the codification of the
général and permanent régulations published in the American Fédéral Register by the executive
departments and agencies of the American Fédéral Government. It is divided into 50 titles that represent
broad areas subject to Fédéral régulation. Title 49 deals with transportation. 49 C.F.R. 1043 was enacted
pursuant to the authority of the Motor Carrier Safety Act, 49 U.S.C. 10927. The pertinent part of 49
U.S.C. 10927 reads as follows:

10927(a)(l) The Commission may issue a certificate under section 10922 or 10530 or a
permit under section 10923 only if the carrier (including a motor private carrier and a
foreign motor private carrier) applying for such certificate files with the Commission a
bond, insurance policy, or other type of security approved by the Commission in an
amount not less than such amount as the Secretaiy of Transportation prescribes pursuant
to, or as is required by, section 30 of the Motor Carrier Act of 1980, section 18 of the
Bus Regulatory Reform Act of 1982 and the laws of the State or States in which the
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carrier is operating to the extent applicable. The security must be sufficient to pay, not
more than the amount of the security, for each final judgment against the carrier for
bodily injury to, or death of, an individual resulting from the négligent opération,
maintenance, or use of motor vehicles under the certificate or permit, or for loss or
damage to property (except property referred to in paragraph (3) of this subsection) or
both. A certificate or permit remains in effect only as long as the carrier satisfies the
requirements of this paragraph.

(2) A motor carrier and a foreign motor private carrier and foreign motor carrier
(as defined under section 10530(a)) operating in the United States when providing
transportation between places in a foreign country or between a place in one foreign
country and a place in another foreign country shall comply with the requirements of
sections 10329 and 10330 that apply to a motor carrier providing transportation subject
to the jurisdiction of the Commission under subchapter 11 of chapter 108 of this title. To
protect the public, the Commission may require any such motor carrier to file the type of
security that a motor carrier is required to file under paragraph (1) of this subsection.

[44] American case law suggests that these provisions were enacted in order to put an end to "the
unregulated use of non-owned vehicles that threatened both public safety and the vitality of the trucking

industry" (Intégral Ins. Co. v. Fulbright Trucking, 930 F.2d 258, (2"*^ Cir. 1991) at 261), to ensure
"motor carriers operating tractors or trailers as lessees under leasing arrangements . . . assume total
responsibility for the opération of their rented vehicles, including obtaining adéquate
Insurance" (Hartford Accident& Indem Co. v. American Red Bail Transit Co., 262 Kan. 570 at p. 578
(Sup. Ct. 1997)), to prevent "licensed Interstate motor carriers from avoiding liability for the négligence
of the operator of the equipment by claiming that the operator was an independent contractor" (Pierre v.
Providence Wash. Ins. Co., 286 A.D. 2d 139, at p. 142 (N.Y. Sup. Ct. App. Div. 2001), "to protect
members of the public from motor carriers' attempts to escape liability for the négligence of drivers by
claiming their drivers were independent contractors" (Perry v. Harco Nat'l Ins. Co., 129 F.3d 1072 (9th
Cir. 1997) at p. 1074) and to ensure "that a financially responsible party will be available to compensate
third parties injured in a collision with an Interstate Commerce Commission carrier" (Maryland Cas. Co.
V. City Delivery Service, Inc., 817 F. Supp. 525 (M.D. Pa. 1993), at p. 530). See also Hartford Accident
& Indem. Co. v. American Red Bail Transit Co., Consumers County Mut. Ins. Co. v. PW & Sons Trucking
Inc., 306 F. 3d 362 (5th Cir., 2002), Canal Ins. Co. v. First General Ins. Co., 889 F.2d 604 (5th Cir.
1989), Empire Fire & Marine Ins. v. Guaranty Nat. Ins., 868 F.2d 357 (lOth Cir. 1989) and Prestige
Cas. Co. V. Michigan Mut. Ins. Co., 99 F.3d 1340 (6th Cir. 1996), at pp. 1342-43.

[45] The opération of large commercial trucks on highways and roads présents certain unique
dangers to the traveling public that are not a considération where ordinary passenger vehicles are
concerned. First, a traffic accident involving a commercial truck can be much more catastrophic than an
ordinary car accident. A typical commercial truck will weigh several times more than the average
passenger automobile. Because of this size disparity, and due to the basic laws of physics, any collision
between a commercial truck and another vehicle is likely to resuit in very serious, even fatal, injuries.
Then, there is the risk of jackknifing: large big-rig vehicles are prone to Jackknifing under certain
conditions, especially during sudden braking and tuming. Finally, tuming can also be the cause of
accidents. Commercial vehicles are very long, and can be difïicult to tum. It is oflen necessary for the
driver of a commercial vehicle to use two lanes of traffic to make a right tum, in order to avoid mnning
the rear wheels into parked vehicles or over a sidewalk.

[46] Thus, it is not surprising that interprovincial and intemational trucking regulators have
perceived the need to establish a scheme that seeks to reduce traffic accidents involving vehicles used by
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operating licence holders, and to make the latter liable for damages that third parties suffer by reason of
the drivers' négligence.

VI. Conclusion and disposition

[47] The motion judge committed réversible error in granting summary judgment dismissing Mr.
Whelton's action against Highland Transport. That outcome was not appropriate having regard to: (1)
Highland Transport's failure to deliver, as required by Rule 31.03(2), an Affidavit of Documents
compliant with Rule 31.02(4) and (2) Highland Transport's vicarious liability for any damages suffered
by Mr. Whelton that are traceable to the négligence of the driver of the truck tractor in which Mr.
Whelton was a passenger.

[48] For these reasons, the Court allowed the appeal at the hearing and set aside the summary
judgment rendered at first instance. 1 would bring the présent proceedings to a close by dràwing attention
to para. 29 of these reasons, which spécifiés the material facts that are no longer in dispute, and by
ordering that Highland Transport pay costs throughout. 1 would set the costs of the motion at $1,000 and
order their immédiate payment. As for the costs of the appeal, 1 would set them at $3,000. Needless to
say, those costs are also payable forthwith.

APPENDIXA

A. Rules of Court of New Brunswick

22.01(3) After he bas filed and 22.01(3) Après avoir déposé et
served his Statement of Defence signifié l'exposé de sa défense, le
and before the action is set down défendeur peut, avant la mise au
for trial, a défendant may apply rôle de l'action, demander un
for summary judgment against the jugement sommaire contre le
plaintiff on the ground that there demandeur au motif que l'action
is np merit to the action, or to one est sans fondement ou qu'une ou
or more daims thereih, or to part plusieurs des demandes ne sont
of any such daim. pas fondées ou encore qu'une

partie d'une de ces demandes ne
l'est pas.

[...] [...]

22.04(1) Where, on a motion for 22.04(1) Si, sur une motion pour
judgment, the applicant satisfies jugement, le requérant démontre
the court that de façon satisfaisante à la cour

(a) there is no defence or merit to a) qu'il n'existe aucune défense ni
a daim or part thereof, and fondement à la demande ou à une

partie de la demande et

b) qu'il a
jugement.

(b) the applicant is entitled to
judgment, b) qu'il a le droit d'obtenir un

the court may grant judgment.
la cour peut rendre jugement.

(2) Where the plaintiff satisfies
fiie court that the only defence is

https://www.canlii.org/en/nb/nbca/doc/2004/2004nbca83/2004nbca83.html7searchUrlHas... 11/13/2019



2UU4 NBCA 83 (CanLll) | UanLll ^ , Page 21 of 25

20D
to the amount claimed, the court (2) Si le demandeur démontre à la
may direct a trial of that issue. cour que la défense porte

uniquement sur le montant de la
réclamation, la cour peut prescrire
que cette question soit instruite.

[...]

[...]
22.05 (1) Where summaiy
judgment is refused, or is granted 22.05 (1) Lorsque le jugement
in part only, and a trial is sommaire est refusé en entier ou
necessaty, the court may order en partie et qu'un procès est rendu
that the action be set down for nécessaire, la cour peut ordonner
trial in the normal course or la mise au rôle de l'action suivant

within a specified time and may la voie normale ou dans un délai
specify the material facts which spécifique. Elle peut préciser les
are not in dispute and may define faits déterminants qui ne sont pas
the remaining issues where they en litige et identifier les questions
are not sufficiently defined in the qui restent en litige si elles ne sont
pleadings. pas suffisamment identifiées dans

les plaidoiries.

[-] [...]

31.02(3) Within 10 days after the 31.02(3) Dans les 10 jours de la
close of pleadings, each party clôture des plaidoiries, chaque
shall disclose by letter to ail partie doit divulguer par lettre à
parties adverse in interest and toutes les parties aux intérêts
shall produce for inspection, if opposés et, sur demande, produire
requested, any insurance policy pour examen toute police
under which an insurer may be d'assurance en vertu de laquelle
liable to satisfy part or ail of any un assureur peut être tenu
judgment which may be obtained d'exécuter. partiellement ou
in the action, or to indemnify or totalement tout jugement qui
reimburse any party for money pourrait être obtenu dans cette
paid by him in satisfaction of the action ou être tenu d'indemniser
judgment, but information ou de. rembourser une partie pour
conceming such insurance policy les sommes qu'elle a dû payer en
shall not be admissible in exécution du jugement,
evidence at the trial unless it is Cependant, aucun renseignement
relevant to an issue in the action. concernant cette police

d'assurance ne sera admissible en

preuve au procès à moins qu'il ne
soit pertinent à une question en
litige dans cette action.

[...]

[...]

31.03(1) A party may serve on
any other party a Notice 31.03(1) Toute partie peut
Requiring Affidavit of Documents signifier à une autre partie un avis
(Form31A). de production d'un affidavit des

documents (formule 31 A).
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(2) Within 10 days after

receipt of a Notice Requiring (2) La partie qui reçoit un
Affidavit of Documents a party avis de production d'un affidavit
shall file and serve on every other des documents doit, dans les 10
party an Affidavit of Documents jours, déposer et signifier à
(FormSlB). chaque autre partie un affidavit

[...]

des documents (formule 31B).

[•••]
(4) The Affidavit of Documents
shall contain (4) L'affidavit doit contenir

(a) a list and description of ail
documents which relate to a a) la liste et la description de tous
matter in issue in the action and les documents relatifs au litige
which are in the possession or dont la partie déposante a la
control of the party and for which possession ou le contrôle et sur
he daims no privilège, lesquels elle ne revendique pas de

privilège,
(b) a list and description of ail
documents which relate to a b) la liste et la description de tous
matter in issue in the action and les documents relatifs au litige
which are in the possession or dont la partie déposante a la
control of the party and for which possession ou le contrôle et sur
he daims privilège and the lesquels elle revendique un
grounds for such daim, privilège ainsi que les motifs de

cette revendication,

(c) a list and description of ail
documents which relate to a c) la liste et la description de tous
matter in issue in the action, les documents relatifs au litige
which the party has had, but no dont la partie déposante a déjà eu
longer has, in his possession or la possession ou le contrôle, mais
control, giving their présent ne les a plus, avec une indication
whereabouts so far as he can say du lieu où ils se trouvent

frôm his own knowledge, actuellement selon ce qu'elle sait,
information or belief, ce qu'elle a appris ou ce qu'elle

croit.

(d) a list and description of ail
documents which relate to a d) la liste et la description de tous
matter in issue in the action which les documents relatifs au litige
the déponent believes to be in the que le déposant croit être en la
possession or control of a person possession ou sous le contrôle
not a party to the action and a d'une personne non partie à
description sufficient to identify l'action, en plus d'une description
the person, suffisante à son identification,

(e) a statement by the déponent e) une déclaration dans laquelle le
that he is not aware of any other déposant affirme n'être au courant
document relating to a matter in d'aucun autre document relatif au
issue in the action. litige.

B. Motor Vehicle Act, R.S.N.B. 1973, c. M-17.
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[...]

"owner" means the légal owner of « propriétaire » désigne le
a vehicle unless the vehicle is the propriétaire légal d'un véhicule, à
subject of a contract under the moins que le véhicule ne soit
terms of which another person has l'objet d'un contrat aux termes
possession and may acquire the duluel une autre personne en a la
légal title thereto, in which event possession et peut en acquérir le
while that person has possession titre légal de propriété; dans ce
against the Ipl owner, "owner" ^as, « propriétaire » désigne cette
means that other person; ^

possession à rencontre du
propriétaire légal;

"registered owner" means a

person in whose name a vehicle is „ ■ *■ i'^  . . . , . . . , , « propriétaire immatncule »registered, as m this Act provided; „ .^  ' désigné une personne au nom de
laquelle un véhicule est
immatriculé de la façon prévue
dans la présente loi;

267(1) The owner of a motor
vehicle, or farm tractor is liable as
well as the driver thereof to an t -'x •
action for tort as a resuit of i^e d'un
négligence in the opération of the ^ f ™
motor vehicle or farm tractor agricole est respon^a" le, d%neme
unless the motor vehicle or farm conducteur, dans une
tractor was at the time of the P®"*" résultant de
négligent opération thereof in the négligence^ dans la conduite d'un
possession of some person other ^^^j'^nle à moteur ou tracteur
than the owner without the ^ moins que ce véhicule à
owner's consent. moteur ou tracteur agricole n'ait

été, au moment de la négligence,
en la possession de quelqu'un
d'autre que le propriétaire, sans le
consentement de ce dernier.

C. Extra-Provincial Truck Undertaking Licensing Régulations, SOR/88-46

4. (1) The minimum liability 4. (1) L'entreprise de camionnage
insurance coverage that shall be extra-provinciale doit être munie
held by an extra-provincial truck d'une assurance responsabilité
undertaking is minimum de :

(a) for each motor vehicle, for a) 1 000 000 $ par véhicule
bodily injury to or the death of automobile, pour couvrir les
any person or for loss of or blessures ou la mort d'une
damage to property of others, personne, ou la perte ou
other than cargo, the amount of l'endommagement de biens
one million dollars; appartenant à autrui, à l'exclusion

du chargement;

b) 2 000 000 $ pour couvrir les
blessures ou la mort d'une
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(b) for each motor vehicle used personne ou la perte ou
for the transport of any dangerous l'endommagement de biens
goods appartenant à autrui, à l'exclusion

du chargement, à l'égard de
chaque véhicule automobile
utilisé pour le transport de
marchandises dangereuses :

(i) d'une part, qui sont visées à la
(i) that are set out in Column I of colorme I de l'annexe XII du
Schedule XII to the Règlement sur le transport des
Transportation of Dangerous marchandises dangereuses, selon
Goods Régulations, in the les quantités indiquées à l'article
quantities referred to in section 7.18 de ce règlement,
7.18 of those Régulations, and

(ii) d'autre part, pour lesquelles
(ii) in respect bf which an un plan d'intervention d'urgence
emergency response plan is doit être déposé auprès du
required to be filed with the directeur général de la Direction
Director General of the Transport générale du transport des
of Dangerous Goods Directoràte, marchandises dangereuses du
Department of Transport, ministère des Transports,
pursuant to Part VII of the conformément à la partie VII du
Transportation of Dangerous Règlement sur le transport des
Goods Régulations, for bodily marchandises dangereuses-, et
injury to or the death of any
person or for loss of or damage to
property ,of others, other than
cargo, the amount of $2 million; c) sous réserve des paragraphes
and (1.1 ) et ( 1.2), pour couvrir la perte

du chargement d'un véhicule
(c) subject to subsections (1.1) automobile ou les dommages
and (1.2), for each motor vehicle, causés au chargement;
for loss or damage to cargo

(i) 15 000 $ par véhicule
automobile, ou par groupe de

(i) with respect to each motor véhicules automobiles, dont le
vehicle, or combination of motor poids brut maximum enregistré ne
vehicles, having a maximum dépasse pas 12 700 kg,
registered gross weight not
exceeding 12 700 kg, the amount
of $15,000 thousand, (ii) 20 000 $ par véhicule

automobile, ou par groupe de

(ii) with respect to each motor véhicules automobiles, dont le
vehicle, or combination of motor poids brut maximum enregistré
vehicles, having a maximum est supérieur à 12 700 kg sans
registered gross weight exceeding dépasser 21 000 kg,
12 700 kg but not exceeding
21 000 kg, the amount of $20,000
thousand, (iii) 27 000 $ par véhicule

automobile, ou par groupe de

(iii) with respect to each motor véhicules automobiles, dont le
vehicle, or combination of motor poids brut maximum enregistré
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vehicles, having a maximum est supérieur à 21 000 kg sans
registered gross weight exceeding dépasser 37 000 kg,
21 000 kg but not exceeding
37 000 kg, the amount of $27,000
thousand, and (iv) 32 000 $ par véhicule

automobile, ou par groupe de
(iv) with respect to each motor véhicules automobiles, dont le
vehicle, or combination of motor poids brut maximum enregistré
vehicles, having a maximum est supérieur à 37 000 kg.
registered gross weight exceeding
37 000 kg, the amount of $32,000
thousand.
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THE COURT LA COUR

Rejette l'appel, accueille l'appel
The appeal is dismissed. The cross- reconventionnel et condamne
appeal is allowed with costs to the City l'appelante à payer à la Ville de
of Moncton on the appeal, the cross- Moncton des dépens de 1200 $, 1200 $
appeal and below, in the amounts of et 3000 $ afférents respectivement à
$1,200, $1,200 and $3,000 respectively l'appel, à l'appel reconventiormel et à la
for a total of $5,400. première instance, pour un total de

5400 $.

The Judgment of the Court was delivered by

LARLEE. J.A.

[1] The appellant, Sharon Dupuis, brought an action against the City of Moncton for
injuries she sustained in an accident at a crosswalk on Mountain Road in that City. On a motion for
summary judgment, a judge of the Court of Queen's Bench determined that Ms. Dupuis' damages arose
out of a motor vehicle accident. He then determined that her action was statute-barred pursuant to s. 5(1)
of the Limitation of Actions Act, R.S.N.B. 1973, c. L-8, because Ms. Dupuis commenced the action
against the City three and one-half years aflter the acciderit. The judge dismissed the action and granted
summaiy judgment to the City of Moncton. That décision is reported at [2004] N.B.J. No. 312 (Q.B.)
(QL). Ms. Dupuis appeals that décision. The City of Moncton has cross-appéaled the motion judge's
order as to costs. At the hearing, we dismissed the appeal with reasons to follow and reserved our
décision with respect to the cross-appeal.

I. Background

[2] The facts are straightforward and not in dispute. It is important to set them out
chronologically since a limitation period is in question. Ms. Dupuis allégés that she sustained severe
Personal injuries when she was struck by an automobile, owned and operated by Laura Thurston, on
Mountain Road in the City of Moncton at approximately 10:45 p.m. on May 3, 2000. At the time of the
accident Ms. Dupuis was crossing Mountain Road on foot in a crosswalk located at the intersection of
Mountain Road and Birchmount Drive. She allégés that a trafSc control device located at that intersection
was displaying an illuminated white pedestrian "walk" sign indicating that she and her companion had
the right-of-way.

[3] In a letter dated May 10, 2000, David Hawkins, a daims représentative acting on
behalf of Ms. Thurston's insurer, indicated to Ms. Dupuis' solicitor, Brian Murphy, that "our
investigation is ongoing and liability will be an issue. To this end, we have put the of [sic] City of
Moncton on formai Notice."

[4] On January 19, 2001, Ms. Dupuis' solicitor initiated légal proceedings against Ms.
Thurston, alleging that the injuries that Ms. Dupuis sustained on May 3, 2000 arose from the négligent
opération of the motor vehicle owned and driven by Ms. Thurston.
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[5] On June 5, 2001, Ms. Dupuis was interviewed at the office of her lawyer by

représentatives of Ms. Thurston. During the course of the interview, Ms. Dupuis was shown photographs
of the accident scene, depicting the intersection and crosswalk, as well as the traffic control devices. In
her written statement she commented, "I didn't notice the condition of the traffic control device."

[6] On May 10, 2002 Ms. Thurston fîled her Statement of Defence in which she alleged
that at the time of the collision she was operating her motor vehicle in a "safe, lawful and prudent
manner, in an easterly direction along Mountain Road," and further that as her vehicle entered the
intersection "she was facing a green traffic control device ... granting eastbound traffic the right of way".
Further, in her Statement of Defence, Ms. Thurston alleged "that the accident was caused or, contributed
to by the négligence of the City of Moncton ... for failing to install and/or maintain the traffic vehicle
and/or pedestrian signais posted at the intersection ... in a proper and safe working condition."

[7] On May 13, 2002, Ms. Thurston issued a Notice of Third Party Claim against the
City. The particulars of négligence contained in the Third Party Claim asserted that the defects in the
installation of the traffic control devices located at the intersection in question permitted the display of a
green light to Mountain Road traffic while at the same time permitting the display of an illuminated walk
sign to pedestrians crossing Mountain Road.

[8] On July 5, 2002 thè City filed a Third Party Defence, denying that it was négligent
as alleged. The City further alleged that if its traffic control devices had been altered, which it did not
admit, then the altération had been occasioned without its négligence, nor reasonable discemment.

[9] On April.3 and 4, 2003 Ms. Dupuis conducted an Examination for Discoveiy in the
action she commenced against Ms. Thurston. The discoveiy lead to undertakings as a resuit of which Ms.
Dupuis' soliciter, Brian Murphy, who was the Mayor of Moncton, found out that the City of Moncton
might be négligent and that he might be in a conflict of interest position. He transferred Ms. Dupuis' file
to the law firm of Cantini Law Group.

[10] On Januaiy 22, 2004, Ms. Dupuis through her new soliciter, Joseph B. Cantini,
initiated légal proceedings against the City. In her Statement of Claim Ms. Dupuis alleged that the
injuries which she sustained on May 3, 2000 were caused by the négligence of the City, its employées
and agents, in negligently designing, installing and/or maintaining traffic control devices at the
intersection in question. In the particulars of négligence alleged by Ms. Dupuis against the City, Ms.
Dupuis specifically alleged that the City was négligent in "omitting to utilize the manual and
spécifications for a uniform system of traffic control devices contrary tô section 115 of the Motor Vehicle
^cr,R.S.N.B. 1973, c.M-17."

[11] On March 26, 2004, the City filed a Statement of Defence in which it asserted that
Ms. Dupuis's action was barred by s. 5(1) of the Limitation of Actions Act.

[12] On June 15, 2004, the City initiated a notice of motion for summary judgment
seeking the dismissal of Ms. Dupuis' claim on the ground that it is prescribed by the Limitation of
Actions Act.

[13] The motion judge determined that Ms. Dupuis' cause of action against thé City was
prescribed by reason of s. 5(1) of the Limitation of Actions Act. The motion judge further found on the
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basis of the afïidavit evidence that Ms. Dupuis' cause of action against the City was discoverable no later
than June 5, 2001.

[14] There are three issues in this case: the application of s. 5(1) of the Limitation of
Actions Act, discoverability, and the motion judge's cost order.

IL Summarv Judgment

[15] Lawyers have presented motions for summary judgment in accordance with Rule 22
in cases dealing with subjects as widely varied as third-party liability coverage, defamation, agreements
of purchase and sale, and professional négligence. Recently in Morrow v. Aviva Canada Inc., 2004
NBCA 100 (CanLII), [2004] N.B.J. No. 494 (C.A.) (QL), the moving party was successful in obtaining
summary judgment in a case conceming advance payments in a wrongfui dismissal case. The case at bar
présents another interesting factual foundation where the defence is the limitation of action and the issue
of discoverability. The question then arises if these defences can be used in these circumstances. The
answer, of course, is in the affirmative.

[16] In Morrow v. Aviva, Chief Justice Drapeau réitérâtes that Rule 22 applies to ail
actions. Summary judgment can be granted in respect of ail or part of a daim. He states at para. 10 and
11:

Summary judgment is appropriate whenever there is "no reason for doubt as to what the
judgment of the court should be if the matter proceeds to trial": Ripulone v. Pontecorvo
(1989), 104 N.B.R. (2d) 56 at para. 13 (C.A.) and Cannon v. Lange et al. (1998), 1998
CanLll 12248 (NB CA), 203 N.B.R. (2d) 121 (C.A.). That pivotai question stands to be
determined on the basis of the issues as defined by Ihe pleadings, any relevant
admissions in the record and the admissible evidence. Our Court bas repeatedly
endorsed that elementary proposition, which responding parties ignore at their péril.

In Cannon v. Lange, at para. 21, the Court noted that the judge hearing a motion for
summary judgment "has an obligation to consider not only the pleadings, but also any
admissible evidence, namely statements of fact within the personal knowledge of the
déponents, presented by way of affidavits and of any cross-examination on those
affidavits ...". The Court added the following related observations at para. 23:

Common sense should move the parties to put their best foot forward on a motion
under rule 22. Such a course of conduct is particularly wise for a respondent, since
he or she has the most to lose. As stated by the Ontario Court of Appeal in
1061590 Ontario Ltd. v. Ontario Jockey Club et al. (1995), 1995 CanLll 1686 (ON
CA), 77 O.A.C. 196; 21 O.R. (3d) 547 (C.A.) at 557 [O.R.] in a vemacular
expression, the respondent "must lead trump or risk losing." It will rarely be
sufficient for the respondent to promise that evidence, which is admissible
pursuant to rule 39.01(4), will be produced at trial: absent a compelling
explanation, the respondent is required to produce admissible evidence which will
prevent a conclusion that the action or defence is bereft of merit. I have no doubt
that, where the ends of justice require, the court will allow ail appropriate
accommodations including leave to file further affidavit evidence.

[17] Since Rule 22 applies to ail cases, the motion judge had a duty to consider the
pleadings and the evidence adduced by the parties on the motion for summaiy judgment in order to
détermine whether there remained an unresolved question of fact that required a trial: Caissie v. Sénéchal
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Estate et al. (2001), 2001 NBCA 35 (CanLII), 237 N.B.R. (2d) 232 (C.A.), Cannon v. Lange et al.
(1998), 1998 CanLII 12248 (NB CA), 203 N.B.R. (2d) 121 (C.A.). See, as well, Dubé v. Dionne et al.
(1998), 1998 CanLII 12207 (NB CA), 201 N.B.R. (2d) 387 (C.A.).

[18] The evidentiary record must include an affidavit by the moving party that compiles
with Ruie 22.02. The record may also include other affidavits and viva voce evidence under Rule 39.02.
Rule 22.04 gives the motion judge a discrétion to dismiss an action where the judge is satisfied that there
is no merit to the daim:

22.04 Disposition of Motion 22.04 Décision sur la motion

Where No Defence or Merit to Action sans défense ou sans
Action fondement

(1) Where, on a motion for (1) Si, sur une motion pour
judgment, the applicant satisfies jugement, le requérant démontre
the court that de façon satisfaisante à la cour

a) qu'il n'existe aucune défense ni
(a) there is no defence or merit to fondement à la demande ou à une
a daim or part thereof, and partie de la demande et

b) qu'il a le droit d'obtenir un
(b) the applicant is entitled to jugement,
judgment,

la cour peut rendre jugement.

the court may grant judgment.
Défense portant uniquement sur le

Where Only Defence is to the montant de la réclamation
Amount Claimed

(2) Si le demandeur démontre à la
(2) Where the plaintiff satisfies cour que la défense porte
the court that the only defence is uniquement sur le montant de la
to the amount claimed, the court réclamation, la cour peut prescrire
may direct a trial of that issue. que cette question soit instruite.

Where Only Issue is a Question of Question portant uniquement sur
Law un point de droit

(3) Lorsque la cour constate que
(3) Where the court is satisfied la seule question en litige porte
diat the only issue is a question of sur un point de droit, elle peut
law, the court may détermine that trancher cette question et rendre
question and grant judgment un jugement en conséquence,
accordingly.

Demande visant uniquement une

Where Only Claim is for an reddition de comptes
Accounting

(4) Lorsque la demande vise
uniquement une reddition de

(4) Where the only claim is for an comptes, la cour peut donner les
accounting and the défendant fails directives nécessaires à cette fin à
to satisfy the court that there is moins que le défendeur ne
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some preliminary issue to be tried, démontre à la cour qu'une
the court may give directions for question préliminaire doit être
an accounting. jugée.

[19] The motion judge in this case examined the pleadings. He also considered the
affidavit of Maurice Surette, the Assistant Electrical Superviser for the City of Moncton, with
attachments; the affidavit of Sharon Dupuis with attachments, and the affidavit of Brian Murphy with
attachments. After an examination of the record and hearing the argument on the motion, he was left with
no doubt as to what the court's judgment would be if the matter proceeded to trial.

m. Limitation of Action Defence

[20] Whenever a limitation provision is open to multiple reasonable interprétations, the
one least inimical to the plaintiff must be favoured: para. 173 Kenmont Management Inc. v. Saint John
Port Authority^ et al. (2002), 2002 NBCA 11 (CanLII), 248 N.B.R. (2d) 1 (C.A.). However, in this case
the interprétation that the motion judge gave to the limitation provision is the onlv interprétation that it
can reasonably bear.

[21] Section 5(1) of ihe Limitation of Actions Act as follows:

5(1) No action for damages 5(1) Toute action en
arising ont of the opération, care. dommages-intérêts résultant de la
or control of a motor vehicle conduite, de la garde ou du

shall, where the cause of action contrôle d'un véhicule à moteur se
arose on or after March 8, 1953, prescrit par deux ans à compter de
be commenced but within two la naissance de la cause d'action,
years after the cause of action lorsque celle-ci a pris naissance le
arose. 8 mars 1953 ou après cette date.

[Emphasis added.]
[Je souligne.]

[22] The parties agree that Heredi v. Fensom, 2002 SCC 50 (CanLII), [2002] 2 S.C.R. 741
is the leading case on the subject. Heredi prescribes a contextual analysis to détermine if an action arises
out of the opération, care, or control of a motor vehicle. Paragraphs 34, 35 and 43 are pertinent:

Thus, in order to détermine whether an action is for "damages occasioned by a motor
vehicle", and thus subject to the Highway Trajfic Act limitation period, a substantive
approach ought to be taken. The nature of the facts and the nature of the action ought to
be considered together in order to make a détermination as to the fundamental nature of
the action. Are the damages sought to be recovered in the action, in their essence,
damages that were occasioned by a motor vehicle? In light of the way in which the
action is framed, and the facts giving rise to the damages claimed, is the action one that
could be primarily classified as an action for damages occasioned by a motor vehicle? If
the rôle of the motor vehicle in the causal chain is too insignificant, as in Argue, or if the
causal chain is itself not the most illuminative way to characterize the daim, as in Bruell
or as in Clost, the action ought not be regarded as subject to the limitation. If, on the
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other hand, the dominant feature of the damages is their relation to a motor vehicle
accident, the limitation period ought to be applied.

In other words, the true intent of the statute is that "damages occasioned by a motor
vehicle" requires that the presence of a motor vehicle be the dominant feature, or
constitute the true nature, of the daim. Conversely, daims, whether framed in contract
or in tort, where the presence of a motor vehicle is a fact ancillary to the essence of the
action, ought not be regarded as within the scope of that phrase.

[...]

With respect to each daim, then, the dominant feature of the facts is that the damage
here was caused by a motor vehicle. The presence of the vehicle was not in any way
ancillary to the damage complained of. Instead, it was the very opération of the motor
vehicle itself that, by the parties' mutual admission, centrally caused the damage. The
alternative cause ~ the placement of the plaintifPs crutches — is so highly contingent on
the context of the plaintiffs presence in a motor vehicle about to engage in motion, that I
can find no distinction of significance there. In my view, therefore, the daims brought
by the plaintiff are daims for "damages occasioned by a motor vehicle".

[23] It does not appear that there is any substantive différence between "damages
occasioned by a motor vehicle" and "damages arising out of the opération, care, or control of a motor
vehicle." The question to be asked is: are the damages to be recovered in their essence caused by a motor
vehicle, or put another way can the action be primarily classified as a motor vehicle action?

[24] In Karakas v. General Motors of Canada Ltd., 2004 CanLII 48168 (ON SC), [2004]
O.J. 5231 (Sup.C.) the action involved a daim by the plaintiffs to recover damages for property loss due
to a fire caused by allegedly defective wiring in a motor.vehicle. The daim was issued more than two
years after the fire and the défendant maintained that it was statute-barred by the two-year limitation
period in the Highway Traffîc Act, R.S.O. 1990, c. H. 8. At the time the Act barred daims for "damages
occasioned by a motor vehicle" brought after the expiry of the limitation period. After conducting a
substantive approach analysis, as dictated by Heredi, the motion judge found that one could not make a
distinction between the motor vehicle and its wiring. Rouleau J. states at para. 20:

...This is not a case where something has been mounted on or added to the motor
vehicle and this mounted or added equipment caused the damage. Although the motor
vehicle was not in the course of conveying or travelling on the highway when the
damage occurred, it is a component of that motor vehicle, a part of the motor vehicle
intégral to the conveyance ftmction of the motor vehicle, that caused the damage. The
plaintiffs cannot attribute the damage to anything other than the motor vehicle and the
parts of the motor vehicle central to the conveyance ftmction.

The trial judge concluded that the motor vehicle was not only the dominant, but also the only feature in the
daim for damages. The very presence of the motor vehicle and the alleged defect in the motor vehicle are
central to and the essence of the daim. The daim was thus one for damages occasioned by a motor vehicle and
it was statute barred.

[25] The allégation at the root of this case is that a motor vehicle/pedestrian accident
occurred due to the municipality's failure to live up to certain sections of the Motor Vehicle Act (s.l 15,
120 and 121). The traffîc control device has no meaning unless it is considered in the context of
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controlling motor vehicles, that is, its very existence dépends on motor vehicles being présent. The
purpose of the traffic ccntrol device is to protect pedestrians from motor vehicles as they cross the street.

[26] In my view, if one applies the substantive approach mandated in Heredi to the facts in
the présent case, it dictâtes a finding that the daim conceming the condition of the traffic control device
in question is, fundamentally, a daim that the condition of the device increased the risk of a motor
vehicle/pedestrian collision and that such a collision did in fact occur.

[27] I agree with the position taken by the City that the alleged négligence of the City did
not unduly increase the risk of a slip and fall injury or any other reasonably foreseeable harm other than
Personal injuries as a resuit of a motor vehicle/pedestrian collision. Indeed, but for the presence of motor
vehicle traffic on the road in question, the pedestrian signal would not even have been présent.

[28] The purported négligence of the City essentially required the presence of a motor
vehicle to become manifest. As a resuit, the motor vehicle is in no way ancillary to the appellant's daim.
Simply put, the only way in which one would characterize this accident is to say it is a motor vehicle
accident. One would never call it a traffic control device accident. Furthermore, the only way the City
became involved was .because there was a motor vehicle accident. Therefore, the limitation period found
in s. 5(1) must apply.

IV. The Discoverabilitv Principle

[29] The second issue that arose on the motion for summary Judgment was the issue of
discoverability. In Central Trust Co. v. Rafuse, 1986 CanLll 29 (SCC), [1986] 2 S.C.R. 147 at 224.
Justice Le Dain described the discoverability principle in the following terms:

... [A] cause of action arises for purposes of a limitation period when the material facts
on which it is based have been discovered or ought to have been discovered by the
plaintiff by the exercise of reasonable diligence. ...

See also Kamloops (City of) v. Nielsen et al, 1984 CanLll 21 (SCC), [1984] 2 S.C.R. 2 and Zapfé v Bornes
(2003), 2003 CanLll 52159 (ON CA), 66 O.R. (3d) 397 (C.A.).

[30] It is accepted that the discoverability rule is an interprétative tool for the construing of
limitation statutes. Ms. Dupuis' counsel argued that the issue of discoverability precluded the court from
granting summary judgment based on Aguonie et al. v. Galion Solid Waste Materials Inc. et al. (1998),
1998 CanLll 954 (ON CA), 38 O.R. (3d) 161 (C.A.). In that décision, the Court of Appeal of Ontario
decided that the motion judge exceeded his rôle in determining a motion for summaiy judgment. In
particular Ms. Dupuis relies on page 174 of Aguonie which reads as follows:

Ontario New Home Warranty Program v. 567292 Ontario Ltd. (1990), 71 O.R. ...
(H.C.J.), is a case which illustrâtes that, generally speaking, it is not appropriate for a
motions judge, hearing a motion for summary judgment where the application of the
discoverability rule is central to its resolution, to résolve this issue. At pp. 545-46 Philp
J., after noting that the détermination of when the cause of action arose for the purpose
of the starting point of a limitation period dépends on mixed fact and law, concluded: "I
cannot answer the question of when the plaintiff knew or ought to have known that there
were defects, or sufficient defects, for the limitation period to start running." Following
the reasoning of Campbell J. in Riviera Farms Ltd. v. Faegus Financial Corp. (1988), 29
C.P.C. (2d) 217 at p. 221 (Ont. H.C.J.), he concluded that this was the job of the trial
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judge. The commencement of the limitation period, as in this appeal, constituted a
genuine issue for trial.

[31] If Aguonie stands for the proposition that the issue of discoverability is one that
cannot be decided on a summaiy judgment motion, but must go to trial, then that is not the state of the
law in New Brunswick. The issue of discoverability can be resolved under Rule 22 if there is no genuine
issue as to the material facts. Perhaps the distinguishing point between .,4gM0«ze and the case at bar is that
in the former, Borins J. was of the opinion that a trial judge, after hearing viva voce evidence would be in
a better position to décidé whether the judge should exercise his or her discrétion to extend the limitation
period. No such discrétion exists in New Brunswick.

[32] There is evidence that this cause of action was discoverable by the exercise of due
diligence not later than June 5, 2001. The motion judge considered the following evidence:

Counsel that Ms. Dupuis hired was the Mayor of Moncton. He was aware of a possible daim
against the city of Moncton because he was put on notice and informed of the possible basis of the
daim by the letter dated May 10, 2000, within one week of the accident.

The first action {Dupuis v. Thurston) was commenced after the city of Moncton had bepn put on
notice and Ms. Dupuis' lawyer had been so advised.

On June 5, 2001 Ms. Dupuis gave an interview to an adjuster and the matter of the pedestrian
control device was discussed with her at that time.

[33] The motion judge found that Ms. Dupuis had presumed knowledge of the City's
potential négligence on or about May 10, 2000 and actual knowledge at the latest on June 5, 2001.
Consequentially, in his opinion, her action should have been commenced no later than June 5, 2003. She
commenced it in January 2004.

[34] The evidence led the motion judge to the correct conclusion, that discoverability was
not an answer to the motion for summary judgment.

V. Costs

[35] The City of Moncton has cross-appealed the motion judge's award of costs
contending that he committed a réversible error in ordering that costs on the successful motion for
summary judgment be in the cause of a différent action before the court involving additional parties^ The
motion judge stated at paragraph 26:

Summary Judgment is granted to the Défendant City of Moncton dismissing the action
of Sharon Dupuis against the City of Moncton, M/C/0086/04 because Sharon Dupuis'
daim is prescribed by the Limitation of Actions Act subsection 5(1). As there is a
second action involving ail parties, costs will be in the cause in that action.

The motion judge's cost order had the effect of ordering a judge in a separate action to résolve the question of
costs on the motion that he heard.
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[36] Summary judgment was granted in this case. Rule 59.08 of the Rules of Court is

applicable to the issue of costs payable upon a successful motion for summary judgment. It reads as
follows:

59.08 Fixing and Assessing Costs 59.08 Fixation et calcul des
dépens

(1) Subject to Rules 59.01 and
59.02, on rendering a décision or (1) Sous réserve des règles 59.01
making an order et 59.02, lorsque la cour rend une

décision ou une ordormance

(a) after trial of an action, a) après un procès,

(b) on motion for judgment, b) sur une motion pour jugement,

(c) disposing of a proceeding c) ayant pour effet de conclure
commenced by notice of une instance introduite par avis de
application, or requête ou

(d) after hearing an appeal, d) après audition d'un appel,

the court rendering the décision or elle doit fixer les dépens afférents
making the order shall fix the aux honoraires des avocats
costs relating to fees for suivant le tarif 'A' et indiquer qui
solicitors' services in accordance devra les supporter et à qui ils
with Taritf 'A' and direct by devront être payés,
whom and to whom they are to be
paid.

[37] The City argues that the motion judge lacked the discrétion to ignore the provisions
of Rule 59.08 and, instead, order the costs of the successful motion for summaiy judgment be in the
cause of a separate action. It contends that this is an excess of discrétion which constitutes a clear error of
law that unjustly deprives the respondent of its costs on the successful motion for summary judgment.

[38] The respondent also submits that the error with respect to costs is manifest because
the Rnles of Cowt provides no basis on which to have the costs of an action assessed in some other
separate action. The Rules provide for awards pr refusais of costs within an action, but not to be provided
for in another action.

[39] I accept the argument of the City that the motion judge has made a réversible error
with respect to the cost order. There exists no discrétion to involve a separate proceeding. Also, no daim
exists by Ms. Dupuis against the City as third party in the separate action. As a resuit, the trial judge in
that action would not be able to give effect to the motion judge's disposition that costs on the successful
motion for summary judgment are in the cause of the separate action.

[40] , The jurisprudence from this Court has consistently stated that costs follow the event.
InAcadia Marble, Tile & Terrazzo Ltd. v. Oromocto Property Developments Ltd. (1998), 1998 CanLlI
12226 (NB CA), 205 N.B.R. (2d) 358 Drapeau J.A. (as he then was) addressed the issue of the awarding
of costs following an event. It is useful to cite paragraphs 34 and 35 of that décision:
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It is undoubtedly true that, where the trial judge bas exercised bis or ber discrétion as to
costs, tbis court will not intervene unless it is satisfied tbat the exercise of discrétion was
manifestly wrong. See Williams et al. v. Saint John (City), New Brunswick and Chubb
Industries Ltd. (1985), 1985 CanLII 126 (NB CA), 66 N.B.R. (2d) 10 ... (C.A.). In tbe
présent case bowever, tbe trial judge's décision is silent on tbe issue of tbe costs on tbe
counterclaim. Furtber, tbere is notbing in tbe record to indicate tbat tbe trial judge
applied ber raind to tbe question. As a resuit, it cannot be said tbat we are being asked to
interfère witb tbe exercise of a discretionary power since none was exercised.

Tbe général rule is tbat tbe successful party is entitled to costs. It is said tbat "costs
follow tbe event." In Distributeur Norbec Enrg. and Gagnon v. Daigle (Clarence) &
Fils Ltée (1984), 57 N.B.R. (2d) 269 ... tbis court expressed tbe rule as follows at p. 277:

... Normally, tbe party wbo recovers Judgment is entitled to bis costs, altbougb
tbere is no doubt tbat a judge may exercise bis discrétion by refusing to make sucb
an award. However, tbis discrétion must be exercised in accordance witb tbe
purposes of tbe law. ...

See also MacLellan v. MacLellan, [2001] N.B.R. (2d) (Supp.) No. 58 (C.A.), Merrithew v. Dunphy's Poultry
Farm Ltd., 2004 NBCA 25 (CanLII), [2004] N.B.J. No. 146 (C.A.) (QL) at para. 4, Walsh v. Nicholls, 2004
NBCA 59 (CanLII), [2004] N.B.J. No. 281 (C.A.) (QL) and Francis v. Sappier, 2004 NBCA 70 (CanLII),
[2004] N.B.J. No. 452 (C.A.) (QL).

[41] Tbere is no reason to derogate from tbat général rule bere. I would tberefore dismiss
tbe appeal, allow tbe cross-appeal and award costs to tbe City of Moncton on tbe appeal, tbe cross-appeal
and below, in tbe amounts of $1,200, $1,200 and $3,000 respectively for a total of $5,400.

M.E.L. LARLEE, J.A.

WE CONCUR:

J. ERNEST DRAPEAU,

CHIEF JUSTICE OF NEW BRUNSWICK

WALLACE S. TURNBULL, J.A.

https://www.canlii.org/en/nb/nbca/doc/2005/2005nbca47/2005nbca47.html7searchUrlHas... 11/13/2019
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Be it known thai

JVoël Ambudiung Ayângmu

having fulfiUed ike requi renient s and compJied witk the regpecting conditions
^ur University, and hy autkority of tke Bureau for Privaie Posisecondary and
VocaiionaJ Education in accordance witk tke provisions of Califomia Education and
in récognition tkereof is awarded tke Degree of

Doctor of Philosophy in Business Administrution

^  witk ail rigkts, konours and privilèges pertaining tkereto.
In witness wkereof tke seaJ of University of Califomia Coast and tke
signatures of tke duly autkorized officiais are kerehy affixed
at Santa Ana, Califomia, tkis 26tk day ofjune, IÇQÔ. J

^  RsHiitêr

vroaid^nt
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Tiire du pôsse ■

Canipiffi :

:

Secfaur ♦.

cnifêe &i iwctici} :

FoîVîtbn el biiîmistiorî 3ér»é"5fe :

Parlfcuiîsrftés :

Salaire :

Feirtsture du cciKotrrs ;

Personne ressource :

îh. (à îéïépiîCrts ;

Cournsj :

No. de iaîé-cpfeur :

Bértiis DU POSTE

PEOI^TUilE «j PROFtSSEfR EN .^snoti DES RESSOURCES HUÎVJNES (poste r.;CTart 4 Is-perrrananœ cTin-.BW)
nloriciari

CûTjiwr *

î^-pane.m2jî£ci'5dn«uî{str?»tion, Faœitô d'ûicirnfnisnanon

lei^îuJlstSSïT

' '' ""y ® a ««iibier au sono d'adjoint à œinsfa-
S  ̂ ■ f oadniinislrBKon da !a Faarité dâdniiiiUtratvii, qui bx. cooifosÉeDcparc-,TC!rt ds cooiîiSabilïa ftompteUllité, finança -A sysîàsiss d'mftjîwaKcn

1  d adminishraSon Cmasgernsnl: iKaiketins et gestion des opéraSansi; Tous las coure^,it .iffols SI iirœret; ta rscullÉ co(r,pîû Ui corps professota! de 26 petsstuias et une pcpulalwri ébàante (fe olos de^ERO
eiucttetes et etucianis e smps complet k d'eir.-iron 300 â tenips Fertei. e..aa,.ra (,■= pt^ u n.,
^ttWaifse a'gravorsitê de .Moncton, fondée en 1563, est un étBBlissenient d'ensagnemenc supérieur de langue fran®"

^ Edma'idston, à MencSïn ri à Shissjjan, «Ile offre des proarammcsAtutfci universitûses de oaccafauraat, de maîtrise et de dûctcaat dans plusieurs disdpHnes. Fiés de SOOO étudiants re
^I^u^swenani œ partout au Canadî et de Tétiangar la n-équaniem. Pour de plus sioplet renseionementr, sur
= Uiïsrsiié et ses ptogianuiies d etudes, wsus ête inv-Siés s consulter' le site Intemet wsiv.urT.onctc.r.rca.

® '-'5'"=® "'«■"P'"''- <^®'îteEmèment âu:t erîigencas relaB-ves à

:  '' ^ uiîiversilalras cfenstîlgneinent, de rechache et de servicts à la coHecti'/ité la
■ 5^^"^ ^ appelée a orftir des cours au rïveau dii taccalauréat -a: rie la tpahrise crindÉ'iemen'. ^ns ̂ domarne de la gtsfirsrt des ressources.haraaines. Cette pcSsorine devra aussi être acUue dans les arsiviœ» du
: t3ep=itsment et <b la Faculté, ainsi que darrs des ciçaJâsrties propres à sa dtsclpune.

•  Iss «ndidates et candidats à ce poste possédert fe dcctmat c-n acin.rr,iar^âltei, des.arraines er, ràatàinî;  ™ me triscïiline connese rrcec spédalisaaBn en resarutes hamate, « foirt pi'euvc- d-ûxoJleartes quotités
I  'l® r«s"'-tence daru un conteste univeraitaira. Ertfin, te inaîtiiss de !a langue française, tooti Fo'ral qrrâ Fscril,

! Esdiyi^tsenameni, tes carrdidaUries de psrsaisTtis srrr le peint d'ottaiir !e rSoctaiet dans la ifscipllrw au cours de te
; fSPdicine sroeesermt consirterea^ Dans ce cas, le dgiHerde te candidate op-du candidat dditcointserii. une lettre de
; reconm^eon de la arecUiœ ou du tarecteur de thtee teissnl ftar du dr^rè rfavanceiriem dc-s étudœ doctorates' erdteri

eojssnae.'- ixau- l'obtention d« doctemt.

;  f^Disnlr un dos'slB'rxir.iplsl. nrciuant un cunlculum vliae déagié, unspnotrxDpe ctairoi rie a I onginal des diplômes obtenus, tuirt dotuRient peiuiEttenS d'évaluer tes conoétErces en
; erselsnemart et te potentrei en reclitectre et, aux fms de réiËiencq, te ncrp et les coo,-données ds trois personnes Faire
•  ̂ UniveiSité rte Monctrrrv Cam,!us'ae Monctii,, Koncbon
: l^teaiiement anttuel est étabS selon la fonnation et l'evpérienu. las critères servent à élablir le rang piofessotal »t le
Iraiteflîçnt anouel •sont rêals par ia cœivsnWœi cottective. ci.-t'jui .,e

• U13 janvier 201-1

M. Gssfejn ! «Blân::, doyen, Fs^jlte d'admrnishîjiicn

/SÛG) îi5S-420S _ • .. . . .

fjasto.i.iebîanc-^iujTjofiCton.ca

006) BS&Am ' ' '
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Poste de professeur.e en gestion des ressources huniaines (3)

OI/lî/1'4 aî 1;53 PMJeannette Gaudet <jeannette.ga'udet@umoncton.ca>
To noelayngma@yahoo.ca

Bonjour,

Nous accusons récéption de votre lettre accompagnée de vos documents supportant
votre andidature au poste régulier de professeure ou professeur en gestion des
ressources humaines.

Vous trouverez en annexe une fiche d'auto identification que nous vous demandons de
compléter et de nous retourner le plus tôt possible.

*  I * *Le Comité de sélection devrait normalement se réunir après le 13 janvier 2014 pour
faire l'étude des candidatures et nous vous informerons de l'évaluation faite de votre
dossier.

Pour le doyen.

Jeannette Gaudet

Secrétaire administrative, Bureau du doyen
Faculté d'administration .

Téléphone : (506) 863-2082
Télécopieur: (506) 858-4093

L'Information contenue dans ce courriel (y compris les pièces jointes) est confidentielle et vise
uniquement son destinataire ou ses destinataires. Toute autre distribufon, copie ou divulgation est
interdite SI vous avez reçu ce courriel par erreur, veuillez nous aviser et éliminer ce courriel, ainsi
que les pièces jointes, de votre système Informatique et de vos dossiers.

Rche d'au..doc

^ Reply ReplytoAII Forward "• More

NoelAyangma Bonjour Jeannette, Comme convenu, vous trouverez S 01/13/14 at 2:25 PM

Jeannette Gaudet Bonjour Noël, Merci, bien reçu. Jeannette Gaudet 01/13/14 at 230 PM

Cliclr "0 Reply, Reply .Ail or Forafani

lii
Tt B / ® i= = % © «

httDs://ca-mc!4.mail.vahDo.com/neQ/launch?.rand=dn974m9k2nbob#4Q04503810 1/1
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Professeure at Université de Moncton sonnecions
Monclon, 'New Brunswich. Canada i Humar, Resourcss

Currenl Université de Moncton, Momeau Shepell, Travailleur
autonome

Prevkîus CHUS et travailleur autonome, CHUM (centre tiospifatier de
l'université de Montréal), Université de Moncton; Université de
Stierbrooke; CRISO

Education Université de Stieitirook.e

Join Linkedin and access Stephanie's full profile.
It's free! «

V  *As a Linkedin member, you'Il join 300 million other professionals wiio are
sharing connections, ideas, and opportunities.

• See who you hnow in common

" Getlntroduced

■ Contact Steptianiedirecdy

j View Stephanie's Full Profiie

Expérience

Professeure

IJnh/ersIté de Moncton

■lune 2013 — Présent {2 yeei's 4 monttisl.j Facuitè d'administration

• J.

ukRW'Cjtwrr. lor wpiticrfiM'

Management, gestion des ressources humaines, changement organisationnel, outils de gestion
Coach GRH - Jeux du commerce

Formatrice en milieu de travail
Morneau Shepell
Aprii 2013 - Présent (2 years'6 months) | New-Srunswick

Ateliers, conférences, séminaires
Gestion RH, management, bien-être au travail

Conseîtière RH et développement organisationnel
Travailleur autonome
.ianuary 201.1 - Présent(4 ysârs S months) | Montréal, QC/Nouveau-Brunsft'ick

Coaching de gestion
CHUS et IravailleUr autonome
Janusry 2010 - Novenibsr 2012 (2 years 11 months) | Sherbrooke, Montréal (QC)

- Interventions de coaching de courte durée auprès de gestionnaires (4 à 7 rencontres)
httos:/yca.linkec6n.com/puhfefephanie-maillet/56/a79/106

MCmNEAU
SMEFELL'

Find à^'iflratàértlîiaiifSiatiiêyàîi.^

[First Marne l iLastNamo
Example: Stéphanie Maillet

Stéphanie Maillet
Director, Talent Deveiop v. nv .

[. Conlinuum
United States

Stéphanie Maillet
SeniorInteriordesigners 'Jf,-
Interiors

. United States

More professionals named Step(',5rr ■; i..

Peopie AIso Viewed

Joël VuRzi
StatisBcal Consultent dis; ,tii -

;■ ' > ; Patient LUABEYA
l  y ' Irrformadden chez iSAV

Daniel Syauswa Musioi: ;!.:.!,
Enseignant ISAV Kimvven; a

Amen Nsangu
Étudianl(e) (Institut agnjnc- iii.:
vétérinaire Hassan II)!

Tatyanna Cruz
Assessora de Irtfraestrulii i ( i--
2015

Christian Landry
"""Tîal Professeur temporaire de •. lU

runlve'rslté de Moncton

Francis Weit
Professeurat Université ri: ii

Charline Godîn-Lanriry
Acadie Nouvelle

[  ' Alice Dostie
Éludianl(e) (Université de

Jeanne Godin



sStepISriie M9/2"1/2015 Stè^ffie Maillet I Lir^edln
- Assurer la mise à jour des descriptions de poste et les profils de compétences du secteur
administratif

- Recommander des exigences de poste et des tests de sélection en fonction des compétences
requises

- Conceptualiser et animer des activités de formation et d'information en fonction des besoins des
gestionnaires

- Effectuer une recherche documentaire sur les différents tests psycfiométriques disponibles en
contexte de sélection du personnel

• Assister aux entrevues de sélection des employés (entrevue, feedbaok)

- Préparer et animer des rencontres avec les ettiployés du secteur administratif

Conseillère psyc^iologie organisatlonnelle (Diagnostic organisationnel)
CHUS

-anuary 200S - Apnl 2009 (4 inonîhs) j SherbrooKe (QC)

- Préparer des canevas d'entrevue aux fins de cueillette cTinformatlon

-Animer des entrevues semi structurées Individuelles et de groupe

- Effectuer les analyses qualitatives et quantitatives nécessaires

- Identifier les problèmes organisationnels et recommander des pistes de solution

- Préparer et animer des retours d'information auprès des employés et des gestionnaires

- Rédiger un rapport faisant étal des résultats de l'Intervention

Auxiliaire d'enseignement

Université de Moncton

Ueptember 2007 - Aprif 2008 (8 months) | Moncton (NB)

- Offrir du soutien aux étudiants par le biais de séances de dépannage individuelles où de groupe

- Assurer une surveillance lors des périodes d'examen

- Coirigér et afficher les résultats des examens et des travaux pratiques

Skills

Job Analysis Talent Management 360 Feedt>ack Organizational... '

Organizational... Employée Surveys HR Consulting Change Managentent ^

Recrulting. Talent Acquisition Training Coactiing ; FuHy biiingual English

Competency Based... Exit interviews See 3+

;  'Education

Université de Sherbrooke

.  D.Ps.. Psychologie du travail et des orgartisatrons
2008 - 2014

j  Activifies and Sooieties; Actuellement en rédaction de thèse; Scolarité, stages et internat
!  hftpE.U/calinkedin.c:om/puhtetepharû6-maiIletf5&a79f106
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complétés

Université de Moncton

Saccaulauréat, Psychology
2004 - 2008

Stéphanie MaillvUrd(edln7 w>iliwUrd(edln

Activities and Societies: - Auxiliaire d'enseignement et de recherche (2006-2008) - Présidente du
conseil étudiant de I école de psychologie (2007-2008) - Présidente du conseS étudiant de la faculté
des sciences de la santé et des services communautaires (2007-2008) - Représeniante de la
Société canadienne de psychologie (2006-2008)

Groups

CoachingandCoachi... SlOP - The Society fo... l/OCareers-Netwar... PSYCHOLOGY in HU...

Ordre des conseiller... Canadian Society for... Positive Psychology...
See 2 more

View Stephanie's full profile îo.
See who you know in common
Cet introduced

Contact Stéphanie directiy

I View Stephanie's Full Profile [

Not the Stéphanie Maillet you're looktng for? View more

Linkedin mernbers m Canaaa: abcdefgliijklmnopqrsluvwxyz more ; Browse mémbers by country

IÔ20I- ; User Agreemeitt i Privacy Policy 1 Community Guldelines ; Cookie Pollqy i Copyright Policy ! Guest Controls

f  htlp<J/ca.linkedin.com/pti)/stephanie-maillel/56/a79/106



*8L.f/àf-'à LINIVERSITEDEMONCTON
CAMPUS DEMONCTON

Faculté d'administration

Bureau du doyen
Le 17 mars 2014

' Monsieur Neil Boucher

Vice-recteur à l'enseignement et à la recherche
Université de Moncton

Objet : Recommandation de Stéphanie Maillet au poste régulier autorisé de
professeure en gestion des ressources humaines au Département
d'administration à compter du !"■ juillet2014

Monsieur le Vice-recteitr,

Dans le cadre du concours visant à pourvoir le poste de professeure ou professeur en gestion des
ressources humaines au Département d'administration, la Faculté d'administration a reçu 10
candidatures. A cet égard, ci-joint le procès-verbal de la réunion extraordinaire du 7 février du
Département d'administration montrant les noms et domaines de spécialisation de ces personnes.
Comme vous pouvez le constater à la lecture du procès-verbal, six candidatures ont été mises de
côté, car leur spécialisation n'est pas en gestion des ressources humaines. Pour les quatre
candidatures retenues au niveau de l'étape de présélection, deux d'entre elles ont aussi été mises
de côté, en raison du fait qiie ces personnes n'ont pas le statut de résidence permanente au Canada. |

À sa réunion extraordinaire du 21 février 2014, le Département d'administration a reçu les
candidates Stéphanie Maillet en entrevue. Suite aux entrevues et l'analyse I
comparative des dossiers, le département recommande d'offrir le poste à Stéphanie Maillet. ?

Ayant examiné les dossiers de candidature et assisté aux présentations faites au département par I
les deux candidates, présentations portant entre autres sur la simulation d'un enseignement en ^
gestion des ressources humaines, je suis tout à fait en accord avec la recommandation du
département

En ce qui a trait à Stéphanie Maillet, elle a bien réussi son entrevue, surtout au niveau de la
simulation d'un enseignement, et elle s'est nettement démarquée de la première candidate. À mon
avis, elle répond mieux aux besoins de notre faculté sur le plan de'la formation en gestion des
ressources humaines. En effet son domaine de spécialisation est en psychologie du travail dans
les organisations et ses recherches portent sur la satisfaction au travail des employés dans les
organisations. Pour ce qui est des études doctorales, elle terminera sous peu sa thèse par articles I
avec soutenance prévue au printemps ou à 1 ' été au plus tard. ^

_  ...2 I
18, avenue Anlonine-Maillel î
Pavillon Jean-Cadieux
Moncton (Nouveaû-Bninswiclc) Téléphone : (506) 863-2082 gaslon.feblanc@umonctonxa 1
E1A3E9 CANADA Télécopieur ; (SDsj 858-4093 www.unioncfon.ca/administraiion S

k
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En ce moment, Stéphanie Maillet occupe un poste, temporaire d'une année en gestion des
ressources humaines au Département d'administration. Son enseignement est apprécié par ses
étudiantes et étudiants et, pour ma part, je suis satisfait de son engagement envers la faculté.

Par ailleurs, je vous prie de noter que ma recommandation de la candidate tient compte du fait que
l'embauche de Stéphanie Maillet dans ce poste constitue un engagement à long terme pour
l'Université. Elle repose sur mon jugement du potentiel de la candidate pour l'enseignement, les
activités de recherche et le développement de la faculté.

En'terminant, c'est avec plaisir que je recommande d'accorder à Stéphanie Maillet un contrat
régulier menant à la permanence d'emploi à titre de professeure en gestion "des ressources
humaines au Département d'administration à compter du l"" juillet 2014. Advenant que la
candidate n'ait pas terminé son doctorat au 1"" juillet 2014, je recommande l'octroi d'un contrat
temporaire d'une année muni d'ime clause de régularisation.

.Vous trouverez ci-joint l'annoncé du poste, lés dossiers de candidature de Stéphanie.,Maillet et
' et les procès-verbaux des réunions extraordinaires du 7 février 2014 et 21

février 2014 du Département d'administration monh-ant la démarche suivie à l'étape
départementale. J'inclus également les résultats de l'évaluation de l'enseignement faite par les
étudiantes et étudiants pour les cours qu'elle a donnés à la session autginne 2013 et le rapport
d'équité en matière d'emploi préparé par Claude DesRochers, directeur du Département
d'administration. Je vous prie de noter que ce poste est ciblé pour le groupe désigné « persoimes
handicapées ».

Dans l'attente de prendre connaissance de votre décision, je vous prie d'agréer. Monsieur le Vice-
recteur, l'expression de mes sentiments distingués.

Le d^en,

Gaston LeBlanc, D^c.G.

GL/jg
p.j.



DÉPARTEMENT D'ADMESISTRATION

Procès-verbal de Ja réunion qtéciale tenue le vendredi 7 février 2014 au local 240, Pavillon Jean-
Cadieux

Étaient présents ; Alidou Ouedraogo, Brigitte Prud'honune, Claude DesRochars, Gilles Marcoux, Isabelle
Brun, Izold Guihur, Mélanie Fourmer, Nha Nguyen, Philippe Gauvin (représentant des étudianLes), Vîvi
Koffî

Absences motivées ; Hamadoon Sidibe, Lucie Ouellette, Salem Lakbal (congé sabbatique), Stéphanie
Maillet

Absences: Hamadonn Sidibé

1. Ouverture de l'assemblée

Le président ouvre l'assemblée à 13h25, constate le quorum et souhaite la bienvenue aux membres et nous
informe qu'un seul point est à l'ordre du jour.

2. Poste de management (liste préliminaire: entrevues de sélection)

Le président donne la parole à Gilles Marcoux, président du comité pédagogique de management. Prenant .
la parole, ce dernier mentionna les points suivants.
Les membres du comité pédagogique ont procédé à l'évaluation des dossiers de la manière suivante :
•  vérifier si les candidats avaient une spécialisation en GRH
•  Evaluer les dossiers retenus en tenant compte de la griTîf. adoptée.

Après vérification, les 6 candidats que voici dans le tableau ont été écartés :

•"îtM.'

i

1
jVûi.

. . . . .. — 1

Ayangma, Noël A • Doctorat en administration (Doctor of Fhilosophy in Business
Administration, 1996Califomia Coast University).

• Doctorat en management général,
•  Pas de publication spécialisée en GRH

Quatre candidates ayant une spécialisation en GRH ont été retenues. Après avoir procédé à l'évaluation de
leurs dossiers, en tenant compte de la grille approuvée par l'assemblée départementale à cet effet, elles se
classent comme suit :



Il ^
Noms et prénoms Pointage 1  Rang

I

i  . • ^

Maillet, Stéphanie 52/80

,  •

On constate que les 2 premièies candidatures se démarquent nettement des 2 autres. Après discussion des
membres du conaité pédagogique de management, à savoir s'ils doivent proposer d'inviter les 2 premières
en entrevue, ils sont arrivés à la conclusion qu'il faille inviter les 4 candidates afin de donner une chance à
notre collègue Stéphanie MaiUet. En effet, Stéphanie Maillet a été embauchée en juillet 2013 à la suite du
départ non annoncé à tenqts d'un collègue en GRH. EDe est très bien appréciée des collègues et des
étudiants. EUe s'est bien intégrée et a clairement ejqjiimé son désir de travailler pour la Faculté, De plus
selon la lettre de lecoininandation écrite par son directeur de thèse, elle tenninéra son doctorat au plus tard
en juillet 2014. '

Par ailleurs, ̂ rès une vérification des dossiers, le comité a constaté que les candidates
sont pas détentrices du statut de résidente permanente du Canada, conformément

à ce qui est mentionné dans l'of&e d'emploi à savoir: «Conformément aux exigences relatives, à
l'umnigration au Canada, ce concours s'adresse en priorité aux dtoyennes et citoyens canadiens ainsi
qu'aux personnes ayant obtenu le droit d'établissemoat au Canada».

n est proposé (et appuyé), après discussion, et étant donné que les candidates
sont pas détentrices dri^atut de résidente permanente, de mettré de côté temporairement

leurs dossiers et d'inviter en entrevue les candidates et Stéphanie Maillet.

Proposition adoptée

3 Levée de l'assemblée

Le président lève l'assranblée à 14h05.

Claude DesRochers

Président

'WviKoffî

Secrétaire
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Paméla Schisvcni
Avocate
Commission des droits de la personne
200, rue Ghampiain. suite 320
Dieppe. N.-B. E1A1P1

Chère Mme Schiavoni

Objet : NOËL AfiS3AD!ANG AYANGMA c. UNÎVERSiTÉ DE MONCTON. CAMPUS DE
MONCTON
Plslnts aîSêguant de- la discrimination en raison de la rsce, origine nationale,
Heu d'origine, couleur, âge, dans le cadre de i'emplci, conformément s Tarticle

. 4 d© la Lot sur Iss dmlts de !a personne du Mouvesu-Brunswlck

Comme, vous ie savez, .nous rsnréserttons rUnivsrsité de Moncton, campus de Moncton
{« rUniversjté ») dans l'affaire mentionnée en rubrique. Veuiiiez accepter la présente comme
l'objection de rUniversité à la plainte de M. Ayangma au motif que la pisinie ne fut pas déposés
dans le délai d'un an prévu dans la Loi sur Iss droits de la personne

"Dans sa pisinie, M. Ayangmaaiîègue-pue l'Université aurait agi de façon discriminatoire envers
■lui dans une série d'événements remontant au mois de septembre 2013.

Les Arsitements différentiels et ciscriminstoires allégués par M Ayarigma, té! que nous les
^ comprenons, portent sur : ,

Ayangrna, ne serait pas qualifiée pour ce poste alors que lui le serait.

2. le processus de datation du poste de professeur à lemps.pîein qui a abouti en 2014 è
! embauche ce Mme Msiilet comme professeure en aesSon des ressources humaines
et,

3. généralement, dans l'appiicetion des méthodes de recrutement, d'embauché et de
promotion,

Ces^ événements, selon lui, représenteraient de la discrimination en raison de sa race son
ongine nationale, son lieu d'origine, sa couleur et son âge.

L'Université prend la position que la plainte de M Ayangma doit être rejetée. D'abord, toutes les
allegaJons qui predeîent le 5 juillet 2014, au moins, doivent être rejetées, car M. Ayangma n'a
pas respecte les délais applicables pour déposer sa plainte dans tannée suivant la violation

•425468 VI
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■n m
n

n,
n
1  - alléguée de la Loi sur les droits de la personne. H s'avère d'ailleurs que la totalité, ou encore la

très grande majorité, des allégations de M. Ayangma portent sur de prétendues violations qui se
f] seraient produites avant le 6 juillet 2014.
I  1 - De plus, l'Université soutient que ia plainte doit néanmoins être rejetée,^ car les faits de la^

présente affaire ne permettent pas de conclure à de la discrimination proscrite au sens de la Loi
sur les droits de la personne.r

{

Enregistrements à l'insu de rUniversiti
i  ) D'entrée de jeu, l'Université désire souligner que M. Ayangma a, s au moins deux (2) reprises,
LJ ' sans le consentement et à l'insu de l'Université, enregistré secrètement des conversations

portant sur des griefs qu'il a déposés par l'entremise de son représentant syndical portant sur
n  les mêmes allégations soulevées dans sa plainie.
M ~

Des extraits de ces enregistrements ont été Insérés dans ia plainte et ies enregistrements ont
été remis à la Commission, çlans un premier temps, et à l'Université, par ia suite.

n - • .U  Ce type de comportement est répréhensible et défavorise clairement un dialogue franc,
permettant potentieiiement d'arriver à une piste de solution dans ce dossier. Malgré les bonnes
intenb'ons de l'Université, il a été d'ifîicile d'arriver à une quelconque entête entre les parties,

j ~ notamment compte tenu de tels agissements de la pari dè M. Ayangma.

Contexte factuel

Un contexte factuel est nécessaire pour bien comprendre cette affaire. Ainsi, ies faits suivants
sont importants : •

n - (i) M. Ayangma est chargé de cours a l'Université depuis 2010 et a enseigné divers cours
iJ en administration des affaires. À ce titre, il est membre d'une unité de négociation, soit

l'unité II de l'ABPPUM.

n "I  I (il) Suite à une démission survenue en juin 2013, i'Univers'rté a embauché Mme Stéphanie
^  Maillet, le I*'juillet 2013, au poste de professeufe temporaire en management à temps

plein [Pièce 1], Mme Maillet a enseigné cinq (5) cours en gestion des ressources
n " humaines durant ies sessions d'automne 2013 et d'hiver 2014. Ce poste a été comblé
U  sous la clause d'urgence contenue a la Convention Coilectiva applicablB à l'unité i del'ApPUM [Pièce 2],

j  (iii) L'Université a ouvert ijn poste de professêur(e) en gestion des ressources humaines
J  . (poste menant à ia permanence d'empioi) débutant le 1 " Juillet 2014. M. Ayangma, Mme

_  Mailiei et huit (8) autres candidats ont posé leur candidature pour ce poste. La fermeture
"] . du concours était prévue pour le 13 janvier 2014.
j  '

(iv) Le processus d'embauchs s'est déroulé comme prévu par la Convention Collective en
—  vigueur, Deux candidates ont été Invitées en entrevue, dont Mme Maillet Mme Maillet.  était en instance de thèse su moment du processus d'embauche et les codirecteurs de

J  i . 'f® rioclorat avaient confirmé au département-d'administrailon en janvier 2014_  qu'elle devrait terminer son programme d'étude en avril 2014 et devrait déooser sa
,  theseen mai 2014. ' k s-o

42£«68 v3
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(v) Suite à une évaluation des dossiers des candidats suivant la procédure établie, Mme

Maillet a été retenue pour le poste en question [Pièce 3],

(vi) M. Ayangms n'avait pas le profil recherché pour le poste soit en gestion des ressources
humaines.

(vii) Le 3 mars 2014, l'Université a communiqué au plaignant que sa candidature n'avait pas
été retenue è l'étape départementale [Pièce 4].

(viiî) L'embauche de Mme Maillet était un fait connu dans !a communauté universitaire. M
Ayangma en avait connaissance avant ie 6 juillet 2014

Délai de la plainte

Le paragraphe 18(1) de la Lai sur les droits de !a personne, LRN-B 2011, c 171 (la « Loi »),
prévoit que les plaintes doivent être présentées à la Commission des droits de la personne
dans l'année suivant ia violation alléguée de la Loi. La Commission, « lorsqu'elle est d'avis que
les circonstances la commandent ». peut, en vertu du paragraphe 18(2), prolonger ce délai.
Les allégations qu'avance M. Ayangma dans sa plainte se situent entre l'année 2013 et le 1"
juiltet 2014. Or, sa plainte ne fut déposée auprès de la Commission que le 6 juillet 2015. Les
plaintes de M. Ayangma sont donc irrecevables en raison du non-respect du délai de dépôt de
fa plainte.

Le 30 juillet 2012, la Commission a adopte les Lignes directrices sur la prolongation du délai
pour le dépôt d'une plainte (ies « Lignes directrices »), qui prévoient qu'une demande de
prolongation doit répondre à quatre éléments pour justifier cet exercice de son pouvoir
discrétionnaire ;

0  11 existe une cause solide et déréndabie, tant en fait qu'en droit;

kt R'l;5!lËÎ}t .a raisons légitimes pour ne pas avoir déposé ia plainte dans le
délai prévu;

•' ° démontrent que le plaignant a subi des perles ou des
nommages importants et qu'une mesure corrective est clairement identifiable;

'  L'intimé ne souffre pas d'un préjudice excessif à cause de la prolongation,
La'jurispmderice néo-bnjnswickoise concernant l interprétation de l'articie 18 et rapplication des

d'autres juridictions ont également des dispositions qui
et pn r3nmhSSf°" Certains délais dans leurs lois sur les droits de la personne. En Ontarioet en Coiombie-Bntannique, ces dispositions ont fait l'objet d'examens judiciaires. Même si ces
decisiorjs ne sont pas contraignantes pour les tribunaux néo-farunswickots, eiles examinent d°s

A. Une cause solide et défendable

est que M. Ayangma n'a pas une cause solide et défendable en
matiere de discrimination interdite par la Loi sur les dm'its de la personne.

^2S<6a v3
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'—Les allégations de discrimination de iVr Ayangma pebvenLêtre séparées en trois cstégaries : (1)
la prétendue discrirnination dans le cadre du processus d'attribution des charges de cours ainsi
que la prétendue discrimination dans le processus d'attribution d'un contrat temporaire Mme
Stéphanie Maillet, (2) la prétendue discrimination dans le processus d'attribution d'un poste de
professeur à temps plein à Mme Msiilet en gestion des ressources humaines, et (3) la
prétendue discrimination dans l'application des méthodes de recrutement et d'embauche pour
laquelle M. Ayangma prétend que les professeurs noirs et âgés sont exclus systématiquement.

1. La prétendue discrimination d3.ns te cadre du processus d'attribution des charges de
cours ainsi eue la prétendue discrimination dans le processus g'attribution d'un contrat
temporaire

Dans le cas de la première catégorie comme nous l'avons mentionné plus haut Mme
Stéphanie Maillet a été embauchée au poste de professeure temporaire en management à
temps plein. Mme Maiîlet a enseigné cinq (5) cours en gestion des ressources humaines durant
les sessions d'automne 2013 et d'hiver 2014.

Ce poste a été co.7ifalé sous la clause o"urgence de la Convention Collective applicable (voir
son 14.03) pour l'Unité I de i'ABPPUM. Cet article prévolt qu'un peste iié è cette unité puisse
être comblé de façon temporaire pour une année sans annonce publique. L'urgence était
invoquée suite à la démission dun professeur en gestion des ressources humaines, Naji
Abdelhadl, en Juin 2013. Cette procédure prévue à la Convention Collective n'est aucunement
discriminatoire envers M. Ayangma ou qui que ce soit

D'ailleurs, bien que M. Ayangma allègue que Mme Maillet n a pas les exigences de qualification
requises pour renssicnement (EGE) c!as cours de ce poste seuls les membres de l'Unité 11, soit
les chargés de cours, doivent satisfaire à ces exigences, conformément à la Convention
Collective applicable pour cette unité.

Les prétentions générales que M. Ayangma est qualifié et non Mrrie Maillet, et qu'il a été victime
de discrimination seront également abordées dans la prochaine section.

L  La prétendue discriminsticn dans le processus d'attribution d'un poste de professeur à
temps plein à Mme Maillet en gestion des ressources humaines

J Dans le cas de la deuxième catégorie, M. Ayangma allègue qu'il a subi de la discrimination au
nrveau du processus d'attribution a Mme Maillet d'un poste de professeur àlemps pfein poste
menant â la permanence, . . r r . y

D'emblée, l'Université nie catégoriquement avoir adopté une attitude inappropriée envers l'un
canoidaîs au poste de professeur â temps plein pour lequel M. Ayangma, Mme

Maiilet et huit (8) autres candidats ont postulé. De plus, rien dans la plaints ne.démontre que
M. Ayangma ait été traité différemment en raison des motifs de discrimination invoqués.

retenues pour l'étape des entrevues départementales, dont
Mme Maillet. Notons d ailleurs que 1 autre candidate n'était pas d'origine acadienne. Suite aux
entrevues, le^ département a fait la recommandation de l'embauche de Mme Maillet Tout ce
processus a été suivi selon les procédures prévues à la convention collective.

îlTr® allégations de M. Ayangma, clairement qualifiée pour leposte. Lors de son embauche, elle était en instance de thèse au doctorat en psychologie

429458 v2
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organisationneile. Se thèse portait sur le climat psychologique au travail et les intentions de
quitter un emploi. Elle était donc sur !s point d'obtenir le doctorat dans le domaine rechernhê,
soit les ressources humaines, au cours de l'année suivant son embauche.

M. Ayangma mentionne le fait que Mme Maillet a reçu une bourse de 5 000$ afin de terminer
• ses études doctorales. L'Université soutient que ce fait n'est pas pertinent à la plainte de M,
Ayangma puisqu'au moment d'embaucher Mme Maillet, eiie avait fourni la documentation
nécessaire pour démontrer que, vraisemblablement, elle -était sur la point de terminer son
doctorat dans l'année suivante, es qui satisfaisait le critère défini dans 1 annonce du poste

Notons d'ailleurs eue. bien que M Ayangma soutienne détenir un doctorat en administration
des affaires de la Csiifomia Cosst Univsrsily, I s'avère que le doctorat qu'il détient provient
d une Institution américaine d'éducation é distance qui n'a obtenu une accréditation nationale
qu en 2005. M. Ayangma est diplômé de carte institution en 1S96, soit près de dix (10) ans
avant cette accréditation. D'ailleurs, il sem'ole que le diplôme obtenu par M. Ayangma n'a.
aucune concentration en gestion des ressources humaines. Seul un cours en comportement
organlsationnel aurait été suivi au cours de son doctoraL De plus, notons que les certificats

j  mentionnés par M. Ayangma dans sa plaints, et placés aux annexes A et B. semble porter
i  uniquement sur l'enseignement secondaire.

1  n'f Ayansma art de j'sxpérienca comme chargé de cours, en tant que membrê dej  Unrte II de f'ABPPUM, il ne jouissait d'aucune ancienneté su département d'administration en
tant que membre de I Unîté 1. De plus bien que M. Ayangma ali obtenu, globalement, un

P  rendement satiSTaissnt, Il 3 aussi obtenu des évaluations non satisfaisantes sur certaines
H  évaluations de l'assemblée départementale. M Ayangma a notammentJ  remis son dossier pour ! évaluation dépprtementale en retard au cours de ses années

'^3'Si'è cela, le doyen de la faculté lui a accordé
s^^israrsani Le doyen a même-réprimandé la professeurs Kofrl suite è des

j  commentaires qu elle aurait rormules quant aux retards de M. Ayangma. Mme Koffi a présenté
.-<ineM.re..a:^xçuse Ayangma.le 2 juin 2015. .. _

^  ° P^°"ssus normal et prévu pour l'embauche. Certains candidatsP[°.Çe.ssus, mais uniquement sur ia case de critèras d'embauchés

ÏS pe™

m' k discrimination dans rsoniicaiion des méthodes rig et

troisième Catégorie, M. Ayangma altègue une prétendue discrimination dans
lappbc^bon des metnodes de recrutement et d embauche pour laquHIe M Avanoma or,^^nH

«231=6 v3
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rannaxe U, p3.a 13 de -

Quant aux allégations de discrimination sur prétendue
Ayangma utilise des pXtie! puissent être des critères
discrimination. Bien que le dossier de re , > ~ -r-démique • le fait que Mme Maillet soit

]

plu^jeune que M. Ayangma n'a jamais été un motif de prererence quc
B. Des raisons légitimes

^  Les Lignk directrices définissent « raisons !égitirr,es » comme étant.
"i 1 o Une incapacité mentale ou physique;

c  L'exercice d'un drcft d'appel ou de révision, de façon opportune et appropriée;
Des discussions infructueuses avec l'intimé pour régler l'affaire; ou

Toute autre raison valable telle que déterminée par la Commission.

,  Dans uns décision de 2010, le Bnesh Columbia uf.?ÎSs''K
1  1 ailéaiiait de la discrirrilnation relauiva a un= grossesse q . .. ôn-i n "RPi-IRT T8 fdes1  i ■ • ?S°„rdle?eS 1 la Plaignante, La d- jtfff SS

: î

U

r

i l
.rSrnê,s%fn??S"vs1 f?o'"fo"'lc°HRT:S,: âvab donné'gueMes taisons pour

justifier son retard, notamment ;

o  Elle ne savait pas qu'une plainte de discrimination était une ûption,

j  ̂ o Elle était stressée en raison de la perte de son emploi;
C'était sa première grossesse et élis devait s'occuper de son nouvsau-né;

o  Elle avait change de logement; et

o  Elle prenait part à un programme de formation.

Le délai de prescription en Colombie-Britannique est de six mois. La Comrnission peut
prolonger le délai lorsqu'il est dans i'inté.'-ét public de le Taire et_ qu'il n'y a pas de Préjudice
substantiel aux parties en raison du délai. Er, examinant s'il était dans iinieret publ.^ de
prolonger le délai, le Tribunal considère un certain nombre de facteurs, dont l^a duree du de ai

'  la raison du délai et rintêrët public pour la plainte. Dans Zatys. le T'jibunsl a décidé qu n était
pas dans l'intérêt public de prolonger le délai parcs que .

»  Le délai de plus d'un an était substantiel ■

I  c Ne pas savoir que l'on a le droit de faire une plainte n'excuse pas ie retard, ^

M  429468 v3 •
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Pamélâ Schi_3Voni
Ig 18 décembre 5015

Page 7 16 ^
"  Le i ribunal a eu et continuera à avoir des opportunités d'examiner des plaintes

de discrimination au travail en raison de grossesses; et

»  Des événements marquants de la vie peuvent changer les priorités d'une
personne, mais iîs ne sont pas uniques à cette personne. Ce genre d'événement
est vécu par plusieurs autres qui sont capabies de déposer leur plainte dans les
délais prescrits.

^' nn^ une autre décision recente de Colombie-Britannique, Hartmann v Konecranes andothers,009 BCHRT 42», le retard encouru pour le dépôt de la plainte variait de deux mois à un an
après le délai prescrit, en fonction des allégations spécifiques. Le Tribunai a déterminé que
meme un délai de deux mois étaii un délai substantiel. Lorsque tous les facteurs étalent pris en
considération, le Tribunal a préféré rejeter la plainte.

Dans ce cas, les raisons du délai incluaient le fait que le plaignant avait été en prison pendant
un certain lernps qu'i! n'ayait pes eu droit à des bénéfices de l'assurance-emploi, qu'un appel
de cette derniere décision était en cours et qu il avait su des problèmes médicaux. Le Tribunal a

la sortie de prison du plaignant, la fin de sesproblèmes avec I assurance-emploi, le. dépôt d'une plainte relative aux normes d'emploi

11° .«déposé == Pointé pour discrlminalion:

De façon sirnilaire, dans Imrie-Hoiviett v Feei Distnct School Baard 2009 HRTO 1 '^•^q lo

.dans sa vie personnelie" Enfin I® Tribunai a p^nni' quelle fonctionnait biende presoripfc'n ne coSSuïpas unîra'on lég^ml"

justification joue en la défaveur du plaignant. " ralauvament court, l'absence de

co%ti£™ie"ïcU\"!égS^ r^existence de la Commission neà plusieurs reprises et devant Sverserinîarici - S dans le passé -
en afSrmant qu'il ne savait pas qu'une piainte plaider l'igriorance
dans les circonstances qui nous préoccupent, fV! Ayangm-"nÏÏf oa®
instructions et sans ressources 1! est rh-rna ~ P®^ personne sansne soutto d'aucun handicap. L''ig„orance"„'a*cTnSl;; pjs ÏS.''™'' "W-- «

peieonneiteltqll'iy"°n fonctionner dans sa viareprésenta iui-..™ dans de

4294S3 v3
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même offert ses services à de tierces paraes procédures en matière de
Ayangma ne saurait s'appuyer sur cLLlUonfirme l'existence de plus de 100

. droits de la personne.. Une recherche r^Pide j j . gg représentant lui-même, devant

d'appel à la Cour suprême du Canada, qui furent reje ees.
es,important

;  une plainte, que le personnel de la f

'  • AyângmaîS pSrdu sîsSmrdeTbinta à da r.ombneusas reprises et étaa clairement au
courant du fonctionnement de la Commission.

il n'existe donc aucune raison légitime pouvant justifier le retard de M. Ayangma.

C. AUTRES MOTiFS

Les deux autres motifs identifiés dans les Lignes directrices sont.
î  a- . Des éléments de preuve démontrent que le piaignant a subi f ^
i  I . dommages importants et qu'une mesure corrective est ciairemenL identifiable,

fl . „ L'intimé ne souffre pas de préjudice excessif à cause de la prolongation.

^ I L'Université réitère que M. Ayangma ne présente pas une cause solide et défendable Eri
n  référant à nouveau aux trois catégories de prétendue discrimination
n 3 important de noter que rien ne permet de démontrer que M. Ayangma a subi des
^ I . encore des dommages importants ou encore d'identifier une

identifiable. D'ailleùrs, M. Ayangma est, à ce jour, toujours empioye par i Université, en tant que
-  ■ chargé de cours, il n'a donc pas subi de pertes ou de dommages importants a ce niveau.

■'En ce qui concerne le « préjudice excessif », l'expression dans ie contexte des présentes lignes
"directrices signifie une perte réeils de position relative à la preuve résultant de la dispantion

.- d'un témoin, d'un document ou d'un autre élément de preuve. Certains événements^ sur
lesquels M. Ayangma fonde ses allégations remontent jusqu'en 2013. Le délai a cause un

^ préjudice à i'Unive"rsiîé, car il iùi .est désormais plus difficile de présenter une défense pleine et
entière. Le délai d'un an était . entièrement suffisant pour déposer la plainte et aucune raison
légitime ne justifie ie retard de M. Ayangma.

La demande de. producîlon.de documents
Finalement, M. Ayangma demande, en se fondant sur la décision du Tribunal des droits de la
personne de l'Ontario dans Badoulary p Conseil des écoles catholiques du Centre-Est, 2013
HRTO 360 CànLii, égsléinent à ia Commissïon dé demander à l'intimé la divulgation et la

■  production des documents ayant trait aux quaiifiçations de la candidate retenue, Mme
Stéphanie Maillet, soit les documents qui ont été pris en compte pour décider de lui accorder un
contrat en 2013, de lui offrir une entrevus, et' de l'embaucher en 2014.

4294BS v3
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Page 9

. L'Université soutlenî que !a Commission n'a pas le pouvoir, d'ordonner la production de
documents à cette étape de la procédure. Si, et seulement si, la Commission détermine que la
plainte a potentiellement du mérite, une enquête s'en suivra et les documents pertinents seront
révisés par tes enquêteurs de la Commission

CoWCLUSfON

En somme, ii est clair que M. Ayengma n a pas de raison légitime pour justifier son retard dans
•ie dépôt de la plainte. Il ne démontre pas qs handicap physique ou mental qui l'empêche de
déposer la plainte et l'exercice de ses "droits dans plus de cent différentes causes devant divers
tribunaux administratifs et Cours de justicé canadiennes souligne sa capacité à faire valoir ses
droits dans les délais prescrits.

De plus, les allégations que M. Ayangma avance ne constituent pas une causa d'action solide
et défendable, au contraire. L'Université a survi les procédures normales et prescrites par la
Convention Collective en vigueur en matière d'embauche et n'a fait preuve d'aucune
discrimination proscrite par la Loi sur les droits de la personne envers M. Ayangma ou envers
qui que ce soit dans son attribution de postes.

L'Université soudent que la Commission des droits de la personne doit rejeter la plainte de M.
Ayangma, au motif qu'il n'a pas respecté le délai applicable et que celui-ci ne peut être
prolonge. Globalement, en ce qui concerne la plainte, elle ne démontre pas de discrimination
proscrite. L Université soutient que la plainte est sans fondement et qu'elle doit être rejetée.

Veuillez agreer, Mme Schiavoni, l'expression de mes sentiments les meilleurs.

SfBWÂRf McKELVEY

Sacha D. Morisset

SDM/syl
P-j-

'129458 V3
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Stéphanie Maillet reçoit une bourse dWB^raocrorales de 5 000 S (Université de Monctori) - WorIdNews

Navigate to...]■-
-Stéphanie Maillet reçoit une bourse d'ehides.4octôM dé, S' 000 $ (Université de Moncton)

Posle<!,2015Oî-27

^  Stéphânie Maillet reçoit une b . '■■■.• • i ' ,/ /■

I.

(oorce (Jittpy/wn.com/Sourœ): Université deMoncton:(hîtp://wn-,corru:Unlver^é_de_Monaon)}-Stêphanié (hapiffwn.œm/Stêphànfe) Mà/l/et
^ reçoit une bourse d'études doctorales de 5 000 (littp:/M'n.cdm/00.0) $ Là photo, nousfaifvoir/de^itche à droite, la professeure VIvi Koffi,

direOrice du Dêpartetnent(httpy/wn.com/Départèment) d'administradon, ià boursière Stéphanie...

r)opcjis(http://www.noodls.Comivievr/SA39F7565B3DCTE10SEC9g2D49A67Fl?C2B324yy^^^^^48SS57i 20iM3r27
Readftjll a

Translate:
rtlde ' (http://www.n<jT|û"J;'î

6S58XXX14274B5S97) ■
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lHj/vîew/2015/05/13/North Korea defencg chief exerntpriA

-f •
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■ NOCTAimag ■

■ North Korea defence chief'éxecuted'
(http,://article.wn.coni/vieW20i5/05/I3/Nonh_Korea_<{8'fÊWW£i^ni
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î

,  Le Département d'administration remet des bourses d'excellence académique (Université de Moncton)
I  (http'y/arlid8.wn.com/view/2015/04/14/Le_Deparlement_d_administration_remel^des_bourses_d_excelleni}

ISource: Université de Moncton ) Le Département d'administradon remet des bourses d'excellence académique Le Département d'administration de la Faculté d'administration a...
NOOai5(Hn5:'/-7.'V'.WJJ0CIOISLCOMAiaW7S<2S0S(3SC«e3033E£eL2!iA7Aie7/3C5O(3F3H277çœi'U90IMlS1201SO4-M ' '
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La Faculté d'administration reçoit lé brigadier-général Nicolas Bdaoud (Université de Moncton)
(htfp://article.wn.com/view/2014/12/03/La_FacuIte_d_administration_recoitJe_brigadiergeneraI_Nicoî/)
{Source. Université de Moncton ) La Faculté d'administration reçoit le brigadier-général Nicolas EJdâoud La photo prise à l'occasion de fa conférence nous fâicvoîr, de...
hÛOîLS ltïrTPy»y/W.VJ4CQDtS.WîA*'flEt'?VE7MT4Sfil>2PÎ5226Cî34S72G6t>0î01 WIBECSDaATçTZXOKÎ 417G2»4'!73> ÎOI-HZ-QS

i  Méifësa Roy reçoit la bourse d'excellence Frank H. Sobey d'une valeur de 1S 000 $ (Université de Moncton)
'  I (http //articIe.wn.comiview/2015/03/30/Merissa_Roy_recratJa_bourse_d_excellence_Frànk_H_Sobey_d_un/)

(Sdup.6: Université de Moncton ) LundîBO Mars 2015 Mélissa Roy reçoit la bourse d'excellence Frank H. Sobey d'une valeur de 15 OCO $ Mélissa Roy, étudiante au Baccalauréat...
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IF YOU FAILEDTO DO SO, you msy be deemed lo have
admltled any daim made against yau, and without further
notice to you, JUDGMEWT MAY BE GIVEN AGAINST YOU IN
YOUR ABSENCE.

YOU ARE ADV1SED THAT :

{a) you are entitled to issue documents and prasent
evidence in the procesding in English or French or both;

(h) the plaintiff intends to proceed in the Engilsh. language;
and

(c) yourStatemenlof Defence must Indicate the language
in which you inlend to proceed. Where the daim is for a
liquida ted demand or to recover s debt, with or without
intersst, insert the foiiowing notice;

ÎF YOU PAV TKc FLAîNTiFF or the pi'alniifPs lawyer the
amount of the piaintifTs daim, together wtth the sum of
, SlOO for the plaîntiff s costs, within the tlma you are
required to serve and file yourStatement of Defence,
ftirtherproceedings wili bestayed oryou may appfyto the
court to have the action dismissed.

THIS NOTICE ksjgPfd Wtjsfaled/or the Court of Queen's
BenclCby i.TKCvGericofthe

h^=l^ayof.-:r.
rLàlJ,2ân „®_xcAirt

SI vous OMETTEZ DE LE FAIRE vous pourrez être réputé
avoir admis toute demande formulée contra vous et,
sans autre avis, JUG EMENT POURflA ÊTRE RENDU

CONTRE VOUS EN VOTRE ABSENCE.

SACHEZ aUE:

a) vous avez le droit dans la présente Instance, d'émettre
des documents et de présenter votre preuve en français,
en anglais ou dans les deux langues;

b) le demandeur a i'inlenlbn d'utiiiser la langue.
; et

{'
Adïïiissof court offii
Palais de justice Mo

14S Assomption Bivd,

P.O. Box 5001

Moncton NB ElCfiRS

DATED this zs"" day of May 2017

TO: Unlverslty of Moncton
lis Antonine Maillet Avenue

Moncton, New Bruorwlck
E1A3ES

c) f exposé de votre défense doit Indiquer la langue que
vous avez l'intention d'utiliser. Si la demande a pour
objet la perception d'une somme déterminée ou le
recouvrement d'une créance avec ou sans intérêts,
ajouter le paragraphe suivant :

Si, dans le délai accordé pour la signification et le dépôt
de l'exposé de votre défense, VOUS PAYEZ AU
DEMANDEUR ou à son avocat le montant qu'il réclame,
plus $100 pour couvrir ses frais, il y aura suspension de
l'instance ou vous pourrez demander à la cour de rejeter
faction.

CET AVIS est signé et scellé au nom de la Cour du Banc
deja Reme par. ' -
grëfnèTclë" la Coorl7.Tr,'T.~'."r.T.T7..T. ce.
T-.-v.T." :". '. r.". 7.7 2017 Sces u de

ia Cour (grefnsr) " "
Adresse du greffe
Moncton Law Courts

14? Bivd Assumption
P.O. Box 5001

Moncton NB E1CSR3

Datée du..._.....jourde

A; Université de Moncton

118 Avenue Antonine Maillet ■
Moncton, Nouveau Brunsvirick
E1A3E9
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^  - CLAIM

I  M (ncWinj général, specW and pmittedamQses

J  a 0 sanas of willfu] mi/ar nesligent nisrepresentafions ond deceit by fhe
vorious/lrficlesof theColfertiveI  dgreament dcding .i,b b.,h tha dinar W„atl.„ ctosa and fha cndaa. a, aalactlaa

praaaaa, ,„cl„d,„g Artialas 4.04, 14.03. 14.16.10 (b) t. tha Dafandanfn aàllfai
on ar négligent mlsrapreaantotlans arlsing fron, (i) tha flowed and bod foith
.^l^tarpratatlon af tha ■nlnlmum arlterla pubtehad (II) tha flowad Intarpratatlon af
tha aaacaanfai aandidatda ,a,lifiaa«.na far tha paaltlan Han™ .aaaarca '

anagamarrt Profansar Inalading har adacatian, training and avparlanaa/axpartina
W tha flawad and bad faith a.ant.ent af tha Haintiffa „ia„a ineW.^
jn adacatian, training and experianca/expartina an thay ralatas ta tha mlntan.
stated entend pubifshed by the Défendant.

P] Tha Plalntiff ait. againat tha Défendant, paraaant ta s.24(l) af tha
Charter, tha a,« type .f haads af damagaa rafarrad ta at para.1 natad abava far
onsing fram tha Dafandanfs dalibarata/rtifui failtira nat aniy te dany him tha
o^artanlty ta pur^ g.l„,„g e„p,a,,ant as a fall «ma prafassar In tha pravinaa

Il fa oac«.„ 6(2) of tha Charter Wabil/tyllight^^ •
aisc for its refusai to recognide one of his oreos of expertise.

[3] Tbe Plaintrff afso daims costs of the proceeding.

r"
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The Portiez:

(a) The Plaintiff :

[4] The Piaintiff lives end has been living et ail matériel times in Charlottetown,

U  Prince Edward Island. He wos cl^o ot cl! moterial times and is presently a "Chargé
de cours" et the University of Moncton, Monctor» Campus, Faculty of

(Administration in Department of Administration, teaching one or two -courses per

day and per semester since 2010.

n  [5] The Ploîntiff is a Canadian Citizen and a person of colour who itnmigrated

from Cameroon-Central Africo, in 1985, vms at cil moterial timês 59 years old. He

Q  " isnowaged63,

jj [6] The bosis for the Plaintiff'S treatment as a "Chargé de cours" is the PhD in
"B^lriss'^dinin^rotlpn.-.. îr».the course-of eÂJcation traînîng, the Plaintiff_toak

four (4) courses• in huwan resource management: three (3) at the Masters' level

MBA (Personne! Management, Industrial Management and Human Resource
5

Management) an one at the PhD level (Organizational Behaviour),-Q

^  • [7] The Piamliff sîates that he always had very good évaluations for. al! courses f
U  he had tought es a "Chargé de cours" since 2010 and that he had at ail moterial j

times extensive pedagogical experience, close to 28 years, including at the ;

[] university level gained as a "Chargé de cours" with the Défendant since 2010. ;

D  ■ . f
D  ;
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The Defendont. the Un;v^r<îf^/ pf /Aonctnn

InI I [8] The Pleintîff states the Défendant opérâtes in a unionized environment wîth 1
j twû separate entities of the some union wîthout a bridge between the two entities: , \
U one for permanent professons and iibrarians and the second one for the "Chargés
jf-j de cours" and others. î

■ ■ ■

tsj The Plaititiff ftrther state that ail material times he belonged to the
second unit of the union.

, [M] TT--PWnWf ttates thct the De,eodert, the Univers,> „f Mencton, «ei
U ■=reated In 1963. Since lté creetio», it hes becen,e the single mosf importent centre
j-^ for sodol, cultnrol ood économie development of New Branswi-cifs /Icodion
■U population.

D[11] The Plaintiff stafes that the Défendant wos estafalîshed
j] under The Wvers/te de /Uonctcn and is an "employer' withîn the meaning of
^ .subsection Ifl) of the Industrial Relations Act. R.S.N.B197^ r r-d

[12] The Défendant bas three constituent campuses in Moncton. Bdtnundston and
jj Sh/ppagan; It is Canada's iargest campus cmongst ifs three (3) campuses. It is also
-J Canada-s Iargest French-Ionguage universîty outsîde Quebec and hos awarded more
M thon 52,000 degrees

P

i I

t I
i: I
J i
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[13] The Défendant offers 175 study progrofns, iniluding 37 at ths moster's
degree level ûnd 7at the doctorats level. Flelds of studies mclude adtnînfstration,
arts, éducation engineering, forestry, law, nursing, nutrition, psychology, sciences,
social work and mony more w/ith 30 research centers, chairs and institutes.

[14] The Defendant's student population originates mainly from New Brunsivick
but cisû from Qlmost dl countries of the -Francophonie international." The

g  Défendant benefits from many exchonge programs and institutiorml agreements
supporting student mobiîity at the international levef. Numerous internationai

jj internships are mode availoble to students every year.

n  îîs]i-j •— i. ufiiverûiTies m Canada that

offer intsmotioml students the opporfiinlty to work end study ot the uiosters "
level. With one of l.»est fooulty-student rotios in the country, exohonges between
the professons ond students end oïerell ,uolify of leornins are enhonosd, The 5000

:.:;;iartî-5nrol!ei„t,the

[] „

„  -, W -Rll'"q-W 0 tefflpnrnilv hn-is fone vnnr oo.tr.ctV the-Mon.,» "p
Management Professor Position in 2013

D  [16] The Ploinfiff sfetes fhof os o resuit of the Humon Resource Monogemenf
Professer, Dr. Naji Abdelhadi's (PhD) deporture in 2013, fratn the Department of

U  Administration and the Faculty of Administration,- the Défendant decided to flll on
g  a temporafiy basis, the permanent position held by Dr. Naji Abdelhadi (PhD),

pursuont to Article 14.05 of the Collective Agreement of the Unit 1

D  •

D

fl
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o™ T tT '°"™"^ "°™°' "♦ "of the same Collective Agreement

r  ] The Plamtiff further states that though alreody In the employ of the
°". of Administration, and meotrng „|| the rt,nir=d

:,t r : " ~ -—-. ;c
Of nome U °" ° ° «- W' numon, ho v»s not opproachod non oonsiderod for the „„o.„t position

tJ-d "«fendant hired Ms. Stéphanie Atollléf onpf ;7 '» Odfy her Poohelor iteprel i„
j^ZmTd" r '' " '■"
^  - - - -,  "* °f Idm/niafrotion ond the^^™e„t Of Administre,ion ,0 wos a,se oompieteip .o«^ ,

P«s<09c3,c=l experienoe tooching et the oniversity levai or elsewhere.

■ Zsrth?F Tret the Foomty of Administration, »ere hno™ te him before J„„e Zf, 2015.
0
r

1
?

s'sy5a»ii^s2-£«a?:-aiîfiarâE«s-ii«pàssî&Â^^SS^^^
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position of Profe55or, Humon Resource Manaoemant
atdffino)

[21] The PÎQint/ff states that on October 2013, just one month after the
bcginning of the semester, the then Dean, Mr. Soston Leblanc, reque^ed an
authorization to fill the some position on a permanent basis.

[22] The Plaintiff states that in January 2014, the Défendant posted the some
position to fill the position vacated by Dr. Naji Abeldahi (PhD) on a permonent
bûsis. The Défendant set the dateline for applying for this position to be January
13 2013 and struck a sélection committee composed of ail professons of the
Department of Administration. încludina Dr Vîvî fnffî

[23] The Plaintiff submits that the minimum qualifications to teach in any
deportment, except the Law School, are stated in Article 14.16.10 of the Collective
ogreement.

the:criteria set ahd publisKid bf the
Défendant for ths pemonent human resouree management position, jnduded the •
foïlowing critena: o PhD in Business Administration; a PhD in Industrial Relations or
a PhD (n a related fleld, with specialization in human resources with excellent
pedagogicol quaîities preferably et the university level.

J
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St0
^ i [25] Th= PUnnff furtter st.fe. ,h<.,

'n 6^°"^ ° '''"'■^ o c mat»-fal i„ m process of obtaWng „ Pho m th^ doffl.m wlthin

thP.,. Crcrtor l„dl„,i„3 ^en ihe PhD „„uld be l„ fct d,tc„.d.
■  - - [25]

g  efe„.ed ,„ p^„,P3_ ■
position by submîtti'ng on Jonuorv 7"| pnis

•  oo,orl.«n ° "mpfefe Dossier oomposed CO 0
'^""«ripts of bis degrees ond ofher.  -™"^"'"''°"-'"^''«^?-c5ii,p,ice„sessbo„,nshispedopopioo,e.perW^^^^^ - '

]l ^5 Ptesiliff stotes tbot on Mordi 3'^. 2014, he wos odvised by the thonLU '>™-'^^-^-L=«-.tbotbisc.„didooyP.rtbepos,tio„„os„o,re,Ld.

m  2014 Z "P™ ^«si'vins fhe Istter, dofed Morch 3"i
5,beconedthe,he„Deo„,Or.Oost,nUb,o„o.ne,otterreoss„redb™,bot ! !

[J for the position wereoloselyr^^^^ 1 i
'"«"2 «.[ "ss i-n ti» don.i„ „p bnJ„ fJj '™°5=*™"'-.-^5Ploi„,iffbeiievedhi„,otthetime I I

Il ' ' ■ i lJ  [29] The PtohW. etotee ,hot it is only .„ .r eboo, Morch 27- 20,5 y- c I |j  ̂7™°^=°;°"^^--»'™'™9^",dedtohiMby,bethenO™,o:.Sost.J I f
Leblanc, was mfeleadiRg end fcise. | i|
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1^ [30] Tha Plaintiff statas that the information ha corne across wos from a
publication depictir^ both the Dean, Dr. Gaston Leblanc, of the Faculty of

p  Administration and the then Assistant Director of the Department of
Administration, Dr. Vivi Koff i, oiso a member of the sélection coinmittee, struck to

fill the position on a permanent bosîs and the author of the sélection committee

minutes, presenting a chegue in the omount of $5, 000 to Ms. Maillet for the

purpose of completing her doctornte degree in psychclogy.

[31] The Plaintiff states that this announcement picked up his curiosity and

^  raîsed some serîous concerns and doubts about vrhat may have occurred at ail
materio! times durlng thê^èlection processes which led to appointments of Ms.

[j Maillet both on a temporally basis in 2013 and os well os on a permanent basis in
n

[32] The Pldntîf-f states that following his discovery referred to at pQras.29-31

~7tr:j:-=«iof«hîssStatèméht~of~ClaitTî - oiïd - hovirg ~stîq^£H'-f601

P _ r^Sed to meit' wîlh the then Dean of the Faculty of Administration. Dr. eastcn
"  LéBlanc.' ffiis'was to obtain further clarification as to the reol réoson for the

P  ' * rejëctson ôf his côhclidacy ovêr thcrTof candidate that obviously did not have a PhD
at ail material times of the f tiling of both positions on a temporally and permonent

basis. Âlso, to a candidate who was pursutng doctorate studies in a domain

(psychology) not relafed to the position being fiîled.

0
jj [33] The Plointiff states that his meeting with the past Dean of the Faculty of

Administration, Mr. Gaston Leblanc, took place on May 2015

D

D

n
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^ *
134] -nia Pteinffff s,„^ 1,^ ^ professor of
marketing in 19S5-1S86, before a„3 ofter he bee«„e tke becn .f ,he Facully .f
Administration and hod fhe greatest respect for htm both as bis professor and
ean. He believed him »hen he told bim thot bis candidacy »os rejected bscause

the expcnence/expertise of those candidotes retained for tbe interview were
directv related to the position to be filed. The plaintiff was deeply dlsappointcd
with Mr. Saston, nnd bis positive opinion (juickly changed after Morch 27", SOIS
when.he found ont thot he wos the person presenting the award of $5,000 to Ms.
Maillet far the purpose of completing her doctorate in psychologp.

pnnpgee of thot meeting was to ingnirv I

—  resson for the reinotion of his candidgcy while retaining et thesame time the candidao|, of the cnndidatejtej^aite^^ A peimon wham th.
°rjhe bepartment of Admini-strationJgggr^ hove known, the face of
h^^edocat;^^
^tl^ationcnte;^^ etgted regoired enperienee onH .m. tn... ...

foreit^hjposmpniiiied^^ or^ermanentbosis. " ^

/tob] 1 Plaintiff States thot he conid no , longer trnst tbe Dean gf ,ho
iWment of Administrotion, eharged wfth the Initial screenlng of fhe
candidates. TOs feeling was based on the onpleosont experienee and the
ostomshing révélation of the foct thot the candidate he hod hired on two occasions
and hod previoasiy Wicgted to hlm thot she wos the best candidate for the Job,

, moy not sa fae the best and/or w„s net even ipMlified ta teach at the universify'
level nmf fet olone a, the Fccnlty of Administration, beconse she »as the
domain. AS a resolt of this mistrnst, the entfre May 2015 meeting was toped
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[3^] ibiE Plaintiff statea that durîng the meeting of May 2015, with Dean, /
Pr-^on Leblanc, he not on!y continued to mainîain that Ms. Maillet wqs tha best

candidate for the position and that her éducation background wqs in the domain,
but he aiso statad omong other things, that Ms. Stéphanie Maillet possessed at qII
materid times g PhD in Organizotional Behdviours and that she wos the best suited
candidate 05 to the'^ated criteria for the position. He aiso suggested that there
WQS not discrimination in the sélection process and that he would not hire sorneone
whose trqining wos in psychojogy to teach a course in the Department of
Administration such a "production" and that even if he is asked to invite such a
candidate to on interview he wouid not do so.

é

f38i The Plaintiff «rtn+oc 1-ui ■ .
"  " tronicaiiy aia exoctiy what he had
suggested he wouîd not do, inviting Ms. Maillet, whom he knew or ought to have
known had an éducation and froining in psychojogy, with a simple Bachelor Degree în
Psychojogy obtained in 2008 and not even a Mosters' Dsgree or a PhD Degree, to

te Façully ̂ ^f Actoîhistrdi^^^"

Department of_ Administration. ^ ' '

[39] The Pl^iffs^ thdt hët satiJfi^ with any of the ex^Ôm^i^
to him by the Dean, during the with more
guestions/concerns thon onswers. regarding the rejection of his candidccy over
that on Ms. Maillet, in the filling of the vacant position of Professer, Human
Resource Management first in 2013 on o tempordly basis ond ogain in 2014 on a
permanent basis, he filed, first level grievances, alleging both a breach of varions
sections of Collective Agreement ond discrimination in bofh positions given to Ms.
Maillet in 2013 and 2014,
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m ne Ptemtw «ate. thot „„ 2015, L=bl„„c d«ùe5 his )
sr»v«,.«, ,„<S.a«„g „,t .„,y ,h,t ,h. Defeml„„, did „„t vWole th= CclleC
'fsreemeet rehted to ike j ^ ^e CeUechve
Phirtif, • ■ ^ '^''"'■S^'IsMurs-.butdlsobda.dsethe /

'X:
■  fhot romkefend/eo tbe fil™ .V 'l-el pfievanc. „ _,,, •' tbd eeeen.

.f i;;:z^ „ .r-. . .dcdrébed Jif;;^ .T'""'' '
21^, 20Î5. ' on or gbouf jp^g

[^3J Thel'Iaintiff sfates fhaf iinn«~J *""
.  IjPgn_a eursory review of Ms. Mailfët's bmfii •+ 1
^came oppapenf not onlv tfv^ri,» .... . BUSÎlhsJf 1L  —' icview OT AAS. MaiHet'e mp-^^îi •,.. 1be^^pereet rot .bly^ttoX^^ il7r]r~
°bdb»:i..td™dbvth.h,P„,....r:'^ ,. , Pa2!i;;L;i£Basitaidbd bidilitdindd bv rte D.f»„d Pg!'"

■■: °nd In pgrticebr Oeen o7^„„ , ., /that she cîearlv lorU^H „ Phn, f it —iSaston Leblanc, and f]
^  — ° qtgjUuitend tbes. b„t .J. .u,. ■ , ^ /

(psycholoqv) Mine hn+ in +J,- —^..,^ 7! ! O^BOjf j
Leblonc.
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n f I [44] The Plaintiff further states and astonishingly so, that the some profile
\sfa£iw€âtha-r the basis of Ms. Maillet's appointments ot d! materid fîmes (in 2013

and in 2014), wqS controry to the Defendant's bold assertion, o simple Bachelor

Degree in Psychology ond net even a Masters' degree, which Bachelor Begree she

obtained from the University of Monctcn in 2008.
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[45] The Plûintiff states that on June 2015, the Défendant rejected in
second level grievonces.

(l46p-/The Plaintiff further states that immediately following the rejection of his

■ second level grievonce on June 30^\ 2015, he filed on the some dey, a huttian rights
cornplaint alleging discrimination on the basis of colour, race, âge, national/ethnie, ^
in both sélection processes.

[47] The Plaintiff states that as part of the human rights process denying al! the
'  -râll^tlons,-" fhê pêf^danf ' ph Decembèr'~18^'',~'20i5, ' "oâdifional

information relevant to the fijling of the position of Professor, Human R^o_urc4.
Manâgernenf on a permanent bosis. The additiond infpjmation disdosed includéd

—Bôth'^he' IJefëhdônts t® of the screenirig process used to screen hitn out,
dated February 7*'', 2014 and Dean, Dr. Saston Leblanc's rccommêndation, dûted
March 27^'', 2014, recotnmending the appointment of AAs. Maillet, to the position of
Professor, Human Resource Management on a permanent basis.
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[48] The Plaintiff stafes that a raview of the Decembep l8*^ 2014's lelTer

revealed addiTional materîal facts indicatîng the process and the basis for the

exclusion of hîs candidacy, which inçluded the vérification of whether thè Plaintiff

met the speciallzation in human resources and/or whether he had specialized

publication.

[49] The Plaintiff further states that though the criteria referred to at para.4.8
of this Statement of Claim were not part of the criteria published by the

Défendant as reproduced at paras, 24-25 of this Statement of Claim, they were
used to screen him out and not Ms. Maillet, who clearly met nelther the stated

minimum criteria nor the newiy odded criteria used to screen him out ôn February
7'^ 2014.

[50] The Plaintiff states the letter of recommendotion disclosed on December

18^'', 2015 and dated Morch 27^\ 2014, from the Dean of the Faculty of
Administration, Dr. Gaston Leblonc, specificôlly indicated that Ms. Maillet did well

in her interview, knowing well that it wos inaccurate, based on her, médiocre

performance, scoring only 52/80 or 65%.

[51] The Plaintiff further states the Défendant, through Dr. fioston Leblanc, aiso

indicated that Ms. Maillet was by reason of her training in humdn resources, the

best suited candidate for faoth the position and the Facuity's need.
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.j [52] Tha Plaintiff states that in its response to his Human Rights Complafnt
becember 18^*', 2014, the Défendant qIso continued to daim that Ms. Ai\,aillet wos

.  > qualified for the position ond that her training was in the required domain ond that

^octorate wos in the required field, which is in human resource management;
even though it kne«/ or ought to have known at al! material times of her

oppointments that her thesis was in psychdooy.

L  [®^^ Plaintiff states that on December 22"^, 2016, the Commission fina)!/
its Report in which it recommended pursuant to S.19(2) of the Act that

U  his complûint of discrimination agaînst the Défendant be dismissed with regard to
Pj ony allégations relative to the olleged discrimînatory words that "cccurred after

^  ,^014. fhis was becûuse the information was insuffiaient to demonstrate a
U  solid arguable case based on his race, colour, national/ethnie origin and âge in so as

to permit an e>rtension of time pursuant to s.l8(2) of the New Brunswick Human

P  Rights Actj and therefore recommended these allégations be dismissed os beîng
"  -borred on ïîieîbQSÎs that

, 0- t!!^^i?lntitf.were t[me an arbitrory cutroff.date of. July 1^, 2014 -
:.n ■■ 111.^ I.
U  [54] The Plaintiff states that as a 'Charge de cours' teaching only one or two \
g  course per day ond per semester at al! material times, and because of the secrecy I

around the filling of the vacant position, he was unaware of the fact that the ^

p  Défendant had offered the vacant position to a person whom it knew or ought to '
have known, did not meet any af the minimum éducation and training criteria

jj. stipulated at Article 14.16.10 în in the Collective Agreement and/or those set by
^  the Faculty of Administration as stated et pGras.Z4-25 of the Statement of Claîm.

D
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"P [55J The PfQintiff states that he onfy became first awore of some of the material

foc+s which gave rise to his action cgainst the Défendant as stated in paras.1-4 of
(lis Statemenf of Cloim, after he hod diecovered between March S?"*, 2015 efter

n  review of the onnomcement mode by the Defendoot ewerdlnj Ms. Molllet the sum
of jlSOOO for the porpose of completinp her doctorote in otvohnrnev

jj - 21". 2015, iohei he occessed Me. Moillefe profile on line, ehowing thot the boeie of
both her oppointmente on.o temporolly end permonent bodio, ms in font = Booheior

. J D^ree in Psychoiopy obtoined in 2008, from the University of Monoton,. «hioh ie
nsifher a PhD nor even a Masters' Degree.

'-i

£56] The Plointi-ff dtotee he beoome fully owore of „« the moteriol foïte »hioh '
■ J fed to hie oloim ojoinet the Defendont, inoioding the refneni for to consider his
J  eondidooy for reosons other thon the stoted or pnblished oriterio or

goolifioetîons, ofter he received the Oefendonfs response to his humon rljhts
]  oomploint npoinst the Oefendont doted Deoember IS» ,2015. This response oiso

incWed both the minutes prepored by the Oeportment of ddministr'otion »,
Febroory A 2014 end the ietter of recommendetion doted Moroh 27» 2014,
reoommendihs the nppointment of Ms. Maillet notniithstandinp her complote look of
guolifiootions ond her mediocre perforhwnoe during the intervie» „ith n score of
65%.
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Alleootions;

[57] The PiQintîff allégés that the Défendant denied him the opportunity to fili
on 0 temporolly bosis the position of Professor, HRM Resource Management and
the opportunity to compete for the same permanent position on a permanent basis,
controry to /Article 4.04 of the Collective Agreement and 3.6(2) of the 5.6(3) of
the Charter, and by sô doîng deprived him from his constitutiona! right (Mobiiity
Righîs) to pursue a gaining livelihood in the Province of New Brunswick controry to
s.6(2) of the Charter (Mobiiity Rights).

[58] The Plqintîff further allégés thof
/  111^ t-uriuiuucy qj q

candidote, Ms. Maillet, a young Acadien whom it knew or ought to have known was
completefy tacking in the minimum criteria for the position, the Défendant, engoged
m a senes of wiliful/false and/or négligent misrepresentations, including but not
hmited to wiilfuî/false and négligent misrepresentations arising from (i) ifs

r • ̂ nLirgPCggenMons ̂of Jhê.sélection procéSs ahd thFpùbhih'ëd■
candidates wi^h tràfning in huwan

a PhD in Business Adminiitràb-oh or in
Indiistpial felatidhsliidlidt tossess that trm^lïi) its^
mjsrepresentations of the qualifications of Ms, Maillet, including her éducation and
trainlng backgrounds by fafsely suggesting that she had a Doctorate in Humcn
Resources (Organizotionol Sehaviours) when she did not; that her thesis wos in the
domain of Human Resources when in foct it wûs; that she had a PhD in Psychology,
when in fact she had a DPs which is not a PhD, (iii) the wilifui and négligent
misrepresentations of the PIdntiffs educgtion and.troîning backgrounds end
qualifications os they relate to the minimum stafed criteria published.
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1
n  /Allégations ftelated to fha Br...ho. »f the goll^..f,v.

n  f59] The Platntiff allégés thût the Défendant breached vorious Articles of the
PI Collective Agreement dealing with both the discrimmntrnn ,nd th.

of sélection process, încluding articles 4 04 14 03 141610

D  '[60] ThsPtantiff.ltegesthatlnconsidsrirsth8cand/d,cyofMs.MarlUf.ayouii9
-g Accdian persoa, on tho bosio of hor Eocholor Dopreo in Psychology obtoinod in
1  2006, ond „/th obsolutoly podogogicol éxporionce incWIng of tho on/vorpify
U  (evel, to teoch ot the Foculty of AdmWstrotion courtes thot she hod nelther
L  toughrbr ePen token herself in her Sochefor Desree in Psychoiosy Progrom while
U  ot the some ignoring the plointiffs condidocy, notwithstonding his guoilficotions

ond trolning in business odmWstrotion. rtth o PhD in Business Adminiltrotion ond
extensiue pedogogicol experience, induding ot the university levei ond" the focf

|] thot he wos olreody i„ the eniployed, nos cleorly discriminotory ond controry to
Article 4.04 of the Collective Agreement

h
[61j The Plaintiff speclfîcally allégés thot even though Article 14.05 the

U  Collective Agreement may have permitted-an appoîntment wîthout following the
[] provîded pursuant to Article 14.12 of the Collective

Agreement as it ought to have been the case in the filling of the position on o
U  permanent basis, such oppoîntmcnts must qIso be mode In accordonce with both

Articles 14.03 and 14.16.10 of the Collective Agreement. and that thîs did not
jj occurred in the présent case.
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|~| [62] The Plûintiff dleges thût the Défendant wilfully/negligently failed to do so,
as in the présent cose, when ît deliberately and wilfuily chose to appoint a

n  candidate whom it knew or ought to have known, completely Iccked cil the minirnum
qualifications for the position, ond thus a candidate it knew or ought to hove known

her appointments would not meet the requirements under Articles 14.03 qnd

U  14.16.10, was cleorly controry to the Collective Agreement.

U  [63] The Plaintiff further allégés that because of the Defendant's deliberate,
wilfui ond/or négligent repeated breaches of the Collective ogreement, he hod

suffered substontiol damages, includîng spécial domoges for loss of income and

other heads cf damages rcferred ot poro.fof his Stotement of Claim os o resuît of

îhc Defëridarit's conduct ond repêatec breaches.

(b) Allégations Reaordino the Alleoations of WilfuiyNeolioent T ̂
Misrepresentotions __J

[64] The Piaintiff olleges that the Défendant wilfully ond/or negligerrtiy

tnisrepresented 0") the sélection process Fncluding in the monner ît înterpreteri -thf.

required minimum criteria It hod pubtished and had invîted qualif ied candidates .to

apply (ii) the successfui condidote's qualifications for the position Humon Resource

U  Management Professer including her éducation, trdning ond experîence/expertise
(iii) the Plaîntiff's qualifications Including his éducation, training and

jj experience/expertise, as they relûted to the minimum stated criteria publîshed by
the Défendant.
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[65] The Plaintiff allèges that the Défendant has committed a sériés of false and
mlfui misreprasenfafms ond conducted ftself In the monner indicates bod faith in
the oppointments of Ms. Maillet first on a temporally basis in 2013 and
subsequently In 2014, even though it hnew or ought to hnve known that Ms. Maillet
not only did not hâve a PhÛ at ail material times, faut aiso that her edufcation and
training wos not in the required domain of the administration and/or industrîal
relations or human resource management.

[66] The Plainfiff further allégés that in appoînting Ms. Maillet first on a
temporolly basis and subsequently on a permanent basis, the Défendant also knew
or ought to have known the fact that the Doctorate in Psychology. Ms. Maillet ivas
pursuing was not a PhD, non a degree that could be considered to be in on orea
related to the position.

[67] The Plaintiff further allégés that the mere facf the Defehdant knew or
ought to have known that the candidate it was about to appoint, wos appointed on
the bosis of a simple Bachelor Degree in Psychology ond excluded the candidacy of
the Plaintiff who in fact had a PhD in Business /Administration ond was thus, not
only far better qualified than Ms. Maillet, bot also met the minimum criteria for
the positions, and thus met the profile and qualifies of the candidate it wos in fact
looking for, clearly suggests that the Défendant acted in bad faith, cousing
substantial damages to the Plaintiff.
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[68] The Plûintiff specifically states that the materiols facts which gave rise to

ths Defendant's false/wîiful/negligent rnisrepresentations occurred:

68.1 the first misrepresentotion occurred when the Défendant decided to
oppoînt Ms. Maillet on temporolly bosis in 2013, by cotnpleting ignoring
Articles 4.04,14.03 end 14.16,10 of the Collective Agreeme'nt;

68.2 the second misrepresentation occurred when the Défendant (the
sélection committee) decided to screen in Ms. Maillet on February 7^^.
2014, for an interview notwithstanding her cleor lack of qualificotions
and her foilure to meet ony of the minimum criteria thot it itself set
and publîshed in Jonuary 2014. Even though it knew or ought to hove
known based on her Dossier that she was cieorly not qualified for the
position os there was nothing fo support thot she met ony of the
minimum criteria for the position odvertised;

68,3. the third misrepresentotion occurred when the Sélection committee
recommended Ms. Maillet's to Dean, Dr. Saston Leblanc, for the '
position ofter she had been screcned in abngside other qualified
condidates on February 7^, 2014 and interviewed for the position,
even though it knew or ought to hove known based on her Dossier that
she wos ciearly not qualified for the positîoa as' there wos nothing to

v.. 7^ met- any of -thé mîniifiûm" criteria for thë'pdsitiôh"
advertised; . _

68.4 the fourïih mîsrepresentatîon occurred when, the sélection cojimittee
_  ,dejLb.er.at.ê!y: Qnd.wilf uliy-screened out the Plaintiff on .February-71'',

2014, on the basis of criteria not publîshed in the posting. Even though
it knew or ought to hove known, based on his Dossier, that he was
ciearly qualified for the position and met ail the minimum criteria for
the position advertised ond was thus better qualified thon Ms. Maillet
in the area of éducation ond traîning and pedagogica! experience,
including experience teaching at the university level.



1  1 1

n

0
l.J

n
U

D

n

n

L

:ii

]i

]i

]!

ji

68.5 the fifth mJsrepresentation occurred when Dr. Gaston Lêbianc qIso
recommendcd Ms. Maillefs oppointment to the VRER (Vice Recteur à
l'enseignement à la recherche), Mr. Neîl Boucher, on Morch 27^\ 2014.
even thoagh It knew or ought to have known based en her Dossier thot
she wos cleorly not qualified for the position as there was nothing to
support that she met ony of the minimum criteria for the position
advertîsed and when it suggested thot the educotion criteria called
for those candidate who had specialization in humon resources and
ignored those with PhD in Business Administration or in Industrial
Relations;

68.6 the sb<th misrepresentotion occurred when Dr. Gaston Leblanc, the
then Dean of the Foculty of Administrotion, suggested in hîs (ettér of
recommendation dated March 27'\ 2014, that Ms. Maillet did well in
her interview when he kne:i- or ought to have known bosed on th»
infe^iew scoring of Ms. Maillet of 52/80 or 65% that it was a
medfocre interview resuit;

68.7 the seventh misrepresentatidn occurred when Dr. Gaston Leblanc, Dean
of the Faculty of Administration, suggested in hîs lettér of
recommendation doted March 27^^ 2014, that Mr. Maillet with a
Bochelor Degree in psychology, was faêtter suited for the need of the
Faculty in the area of human resources;

68.8 the eighth misrepresentotion aiso occurred on May 12"', 2015, durîng
the meeting between Dean Leblanc and the Plaintfff, when hc stated
that he would not hire someone wîth a degree in psychology to teach a
course such m production and that even if he was asked to have such a
person to an interview, he would refuse, knowing well that this exactiy
is what the Défendant did, wîth his approval. when "not anly the
sélection committee screened in Ms. Maillet on February Z"», 2014
interviewed her and recommended her to him, who in return
recommended her to the 'VRER" on March 27'\ 2015;
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68.9 +he ninth misrepresentation occurred on Moy IZ"', 2015 during the ;
meeting between Dr. Gaston Leblanc and the Plaintiff, when the
former continued to assert thot Ms, Maillet (with her Bachelor Ûegree
in Psychology) wos the best suited candidate for the position, that her
trainirtg wos in the domain of human resources and that she had a PhD
in Organizational Belaviours, when he knew or ought to have known
thot it wos net true,

68.10 the tenth misrepresentation occurred when the "VRER" Mr. Neil
Boucher accepted Deon Leblancs recommendation end confirmed Ms, '
MaiI!et'SQppomtment,effective July 1^, 2015; . " !!

65.11 the elaventh tnisrepresentation occurred on December 18^*', 2015,
when the Défendant, through counsel, suggested that Ms. Maillet wos
c._^iit to obtain a doctornte degree.in_the reguired field, which wos in "j
the human resources, when it knew or ought to hcve .known that it wos »
not; l

68.12 the tM/eifth misrepresentation occurred on February IS'*, 2017 when •
the Défendant through counset repeated that: \

*.... Notamment, Mme Maillet était sur le point d'obtenir un
dons ie .domdne des ressources-hurnaines,=cômmë=='=^'''^®®'™^V'

-  - - .^ipulé dans l'annonce du poste » I
l

68.13 the thirte'enth misreprêiéntation occurred ' wh^ ' thë ' Dé?ë^ht ' }
suggesfed in the "liste des membres de î'/lssemblee de ia FESR" that ^-r. r. ̂  possessed'a PhD, whàiln facf ît knew'or'oi^hrfo'hove ' f
known that Ms. Maiiiefs doctorate is not a PhD. |

1

[69] The Plaintiff ailegss overall as It relates to oli the thirteen

rn|srepresentatjons that the Défendant knew or otght to have known or wos wilfully
who was better quaiified, wouid lose an opportunity

to pursue gaining employant ih the ̂ ôyt^'ôf Nê^Bfuniwm " ~

in lengthy.-litîgation with the Défendant over something, a process'that" was
prôtéctèd by-tha Collective Agreement.

■ î
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[70] The Plamtiff aîleges the Défendant acted in bod fajth when if made
additîonal sériés of deliberate and wilfui misrepresentatfcns durîng the May
2015 meeting wifh the then Dean and through counsel. in 'utter aftempt to
undermine his qualifications and elevate Ms. Maillefs total fack qualifications.

[71] The Plaintiff aiso allégés thot the Défendant acted in ibad faith when it
opplied a double standard in its approach to screening candidates and when ît
conducted itself in a wilifui manner and in particular when ît vnllfully screened eut
the Piaintiffs candidacy based on criteria not published in the p^ing ond thereby
foiied to-apply some standard to the successfui a candiddie whcfln it knew cr ouoht
to have known on the face of her Dossier and her profile, did n|,t meet eîther any
of stated and as well os unstated the criteria for the position wiVh the intention of ■
deceiving those susceptible to review its sélection procesi and on which a
reasonable person would and did rely to his détriment. j

1

[72] The Plamtiff states fhat because of the Defendant's refusai to hire him first
on a temporally basis and later on a permanent basis and to treqf him differenfly and
adversely by denying him his constitutional rights through a Unies of deliberate,
false, négligent and/or wilIfuI misrepresentations,'to pursue gaihing livelihood in the
Province of New Brunswick as a fuil time professer, a guorante^ under s.6(2) of the
Charter, a right not to be deprived of on the basis of any pj-ohibited grounds of
disc^inotion, tncluding on the bosis of his race, colour, aoè and national/ethnie
o^in, he is entitled to the heads of damages daîmed et poros.i-Z of his Statement
flf Claim. ~ i
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n'  1 E^3] The Pîaîntiff states thût becQuse he hos suffered danioges os a rasult of the
|-| Défendants' willful misrepresentations and its breaches of. Collective Agreement

which breaches ond/or willful misrepresentations which were orchestroted and mode
|~j recklessiy or intentionally to deny him employment and at the same time hiring

Someone no beîter quaiified, he is not only entitled to a restitutio in integrum, putting
U  him where he wouid Haye been but for the Defendant's willful and deliberote violation^  of hîs constltiitional rights. Collective Agreement and willful misnepresentotions.
p  [74] The Plaintiff stûtes thût because of the Défendant' willful conduct includîng its

-  sériés of wiilful/negligent misr^nresentotions of the fccts arising from the sélection
Ij process, he has ûIsô suffered damages in terms of the affront to hls dignîty and loss

of opportunity arising for the Defendanfs bad faith and willful refusai to hire him

Q  thcrefore to afford him equal treatment and equal bcnefits of the law - the right
to pursue gaining livelihood contrary to s.6(2) of the Charter (Mobility RIghts), and as

U  such he is well entitled îo général, exemplory damages and spécial damages.

17,?] Pla'intiffJ2s_ks that this.matter, be tried in Moncton, New Brunswick -:o
■Q

^
75 Cortland Street
Chorlottetown, PE CÎE IT4
Tel: (902)367-1333

TO; UNlVERSUy OF MONCTON
118 Antonine Maillet Avenue
Moncton, New Brunswick ElA 3E9

0^ lDated in Moncton, Nev; Brunswick thl^9^'' ^ '

(902) 628-7934 f
S
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Ĉause No,: M-C-386-2017

COUR DU BANC DE LA REINE DU NOUVEAU-BRUNSWICK

DfVISION DE PREMIÈRE INSTANCE

CIRCONSCRIPTION JUDICIAIRE DE MONCTON

ENTRE:

NOËL AYANGIWA,

Demandeur,

- et -

UNIVERSITÉ DE MONCTON, CAMPUS DE MONCTON

Défenderesse.

EXPOSÉ DE LA DÉFENSE
(Formule 27 A)

1. La défenderesse, l'Université de Mondon (l'sUniversItè»), admet les allégations
contenues aux paragraphes 24, 25, 26, 27, 33, 41 et 45 de l'Exposé de la demande.

2. La défenderesse nie les allégations contenues aux paragraphes 1, 2, 4, 8, 18, 19, 20,
21, 22. 23, 29. 39, 40. 47, 48, 49, 50, 51, 52, 53, 54. 55. 56. 57, 58, 59, 60, 61, 62, 63,
64, 65, 66, 67. 68. 69, 70, 71. 72, 73 et 74 de l'Exposé de la demande, sauf dans la
mesure où elles sont expressément et autrement ou partiellement admises ci-dessous.

3. La défenderesse n'a aucune connaissance des allégations contenues aux paragraphes
6, 7, 28, 30. 31, 32,34, 35, 36. 37, 38. 42, 43, 44 et 46 de l'Exposé de la demande.

4. La défenderesse ne plaide pas les paragraphes 10, 11, 12, 13, 14, 15, 16 et 17 de
l'Exposé de la demande.

5. En ce qui concerne les allégations contenues au paragraphe 5 de l'Exposé de la
demande, la défenderesse admet qu'à tout moment pertinent, le demandeur avait l'âge
cité. Cependant, la défenderesse n'a aucune connaissance de toute autre allégation
contenue au paragraphe 5 de l'Exposé de la demande.

6. En ce qui concerne les allégations contenues au paragraphe 9 de l'Exposé de la
demande, la défenderesse précise que le demandeur était employé de l'Université
comme « Chargé de cours », emploi qui est régit par la convention collective conclue
entre l'Université ,de Mondon et l'Association des bibliothécaires, professeures et
professeurs de l'Université de Mondon (<t ABPPUM ») pour une unité de négociation
regroupant chargées et chargés de cours ainsi que des monitnces et moniteurs cliniques
du Campus de Moncton de l'Université pour la période du 16 décembre 2009 au 31
décembre 2013 (ci-après « la convention collective de l'Unité II de fABPPUM »).

7. En ce qui concerne les allégations contenues au paragraphe 36 de l'Exposé de la
demande, la défenderesse affirme que l'enregistrement de la réunion du 12 mai 2Ô15 fut

453521 v2
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8.

(a)

(b)

ïnfS™SiS=S-"'"s«"
précise que ce grief fut retiré par rABPPUM. ce paragraphe et

S SitT' défenderesse affirme ce

I'ABPPUM, aUonampto%?rWpa^"L";a„tSÏoïa*a"'

f S régulier survenue en juin 2013 l'Université
tPmn^M remplaçante le 1" juillet 2013. pour pourvoir le poS à
S3âF-~=sa~:sS

SM«?fS= ==3fermeture du concours était prévue pour le 13 ianvier ?nii i « «•fart partie d'une autre unité de nég^odation, Lit Sétij fSwffïï
assujetti aux dispositions dune convention collective di^tinHo »?«ac^a caadae a„,. , U„,vïï,S?S'M„S™t iWpTJ

confirme a l'Université en ianvier ?n-i/i nn'oiro ^ « tnese de doctorat avaient
----■■iraoaëèîîlvnl2014â(-daT^

Le demandeur n'avait pas le profil recherché pour le poste soil en ne^finn ri
ressources humaines posie, soa en gestion des

a. ,a

(d)

(f)

4S3521 v2
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ri G) Le 12 mai 2015, le demandeur a déposé un grief contre la défenderesse
alléguant, la discrimination basée sur la race, couleur, âge et origine nationale, et
éthique et harcèlement racial, l'abus d'autorité, l'intimidation, le manque

^  d'éthique professionnelle, et la diffamation, le tout en relation avec ia décision de
■  ne pas retenir la candidature du demandeur pour le poste de professeur

susmentionné et l'offre de ce poste à Mme Maillet.

M  (j) Le grief susmentionné fut retiré par la suite par l'ABPPUM.

(k) Le 6 juillet 2015, M. Ayangma a déposé une plainte à ia Commission des droits
de la personne du Nouveau-Brunswick (la « Commission »> dans lequel il
alléguait la discrimination en relation avec la décision de ne pas retenir la
candidature du demandeur pour le poste de professeur susmentionné et l'offre
de ce poste à Mme Maillet

(!) La Commission a rejeté la plainte du demandeur le 2 mai 2017.

(m) Le 29 mai 2017, l'Université a reçu signification d'une requête en révision
judiciaire (numéro de dossier de la Cour MM-68-17) par laquelle le demandeur

U  conteste la décision de la Commission de rejeté sa plainte en relaUon avec la
décision de ne pas retenir la candidature du demandeur pour le poste de

p  professeur susmentionné et l'offre de ce poste à Mme Maillet.

(n) Le 29 mai 2017, l'Université a également reçu signification de l'Exposé de la
demande à l'origine de ta présente instance, qui est également en relation avec

■fj la décision de ne pas retenir la candidature du demandeur pour le poste de
Lj professeur susmentionné et l'offre de ce poste à Mme Maillet.

ri 10. La défenderesse affirme que les allégations avancées par le demandeur dans l'Exposé
I l de la demande, qui ne sont pas admises, mais spécifiquement niées, ont eu lieu plus de
^  deux ans avant le dépôt de l'Exposé de la demande, et alors, cette action est prescrite

en vertu de l'article 5 de la Loi svria prescription, LN-B 2009, c L-8.5
nJ  11. En ce qui concerne l'ensemble de l'Exposé de la demande, la défenderesse affirme que

l'Exposé de la demande est excessivement répétitif, contient de nombreuses allégations
-1 superflues, inappropriées ou inutiles et contient des conséquences juridiques sans

1  plaider les faits déterminants motivant ces conséquences. De plus, l'Exposé de la
demande plaide à nombreuses reprises des éléments de preuve et des arguments, mais
omet d'exposer de façon concise les faits déterminants sur lesquels repose la demande

I  et généralement ne se conforme pas aux règles de ia plaidoirie, ce qui constitue un
J  usage abusif de la procédure judiciaire.

)  12. De plus, l'Exposé de la demande ne révèle aucune cause d'action raisonnable, tant les
allégations de violations d'une convention collective, d'assertions frauduleuses elfou
négligentes, de mauvaise foi et de violations de la Charte canadienne des droits et
libertés.

13. La défenderesse affirme que l'Exposé de la demande est une action sans fondement,
que toutes les demandes qu'il avance ne sont pas fondées, ni en fait ni en droit, et que
l'Exposé de la demande est scandaleux, frivole et vexatoire et constitue un usage abusif
de la procédure judiciaire.

453521 V2
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14, La défenderesse nie que le demandeur ait droit aux dommages et mesures de
redressement demandes aux paragraphes 1, 2, 3. 72, 73 et 74 de l'Exposé de la
demande ou a toute autre mesure et en exige la preuve,

15. La défenderesse demande donc le rejet de la présente action avec dépens. ■

16. La défenderesse a l'intention de procéder dans la langue française.

FAIT à Moncton, Nouveau-Brunswick, le 30® jour de juin 2017.

STEWART McKELVEY
Avocats pour la défenderesse,
Université de Moncton, Caropus-de Moncton

Par Sacha D. Morisèet

Stewart McKelvev
644, rue Main
Centre de la Croix Bleue, bureau 601
Moncton, NB E1C1E2
T éléphone; 506.853.1970
Télécopieur: 506.858.8454

453521 v2
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La 5 janvier 2Q13

PAR COURRIEL : '""^'Qs!.siTibsdicnQ.5vsnGiT:s@'jinonrion.C3

ORiGSNALE PAR LA FOSTP

Monsieur Noël Ayangma
75, rue Cortfand

Charlottetov/n, I.-P.-E C1E1T4

Objet : Avis de sasperssior! sdçninistrative

Monsieur Aysngma,

L'Univereité a râcemment reçu uns série d'info,-mations qu, souievent des inquiétudes quanta la
qualité de votre enseignement s la session de,-mère et sa conformité à'certains de nos règlements

'i nrnftlc'^- ,f cirectives en macère d'éthique professionnelle et de relations■j proressionneil^. Etant donne la nature des allégations, l'Université doit faire enquête sur la
SjtuSiJOn,

^1 d^jourd'hui, vous êtes suspendu, r/ec rêmunsietion, de vos fonctions ann d» permettra
n'enseignerez pas ies cours qui vous avai'^nî été attribués elqui devaient débuter ia semaine procf-.aine. annoue^ et

ii

■  noter que .a rémunération qui vous sera versée n'inclura pas de prime doctorale
T  ̂ "ous fourrer une code de^?Rdi5s_rîation doctorale e, vous avez, à date, refusé de nous remettre ce document.

- fv iî - que vous avez, à plusieurs reprises, omis de décoser vos dossiers
m  r n es deiais prévus â cet effet aux articles 14.05 et U in et à l'Anne-el  • H «effective convenue entre l'Université de Moncton et'rAssociatbî SJj membres du pe^nne! enseignant contractuel s temps partiel, dit « charaée4tthamSde Srf?.  Plus .recemmen^ vous avez omis de déposer votre dossfer oour la ses^S FriSïmoS^d«s,er et, déposé au plus tart la 15 soptemb-é 20,7 el, à da^"i touï.î'^sïSpoï

P'"= =fétall. 03„«„,a„, fo,iqué,. au oours dés prophalpas
Veufa agréer, Monsieur Aya.igma. r'eiptessicd de mee senSmente dlsO/rgués.

Le vice-recieur à l'admî,nistration
ei aux re§saurces humaines

ER/d! ' ' ■ =• ct^SAR ROBiCHAUD, Fh. D,

"■ M.- a à fe reonercfte

18, r-'C-nUS

El-'..3=5 CV-t^rv/;
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use No.: M-C-386-17

COUR DU BANC DE LA REINE.DU.NOUVEAU-BRUNSWiCK
DIVISION DE PRE^Â!ERE INSTANCE
'circonscription judiciaire de MONCTON

ENTRE:

NOËL AYANGS^fA,

- ôt "

Demandeur,

UNIVERSITÉ DE P^/IONCTON, CAF(^FUS DE f^ONCTON,

Défenderesse.

ÂFRDAVST DES DOCUMENTS
{FORMULE 31B)

Je, Edgar Robichsud, de ia viile de Moncton, province du Nouveau-Brunswick,
DÉCLARE SOUS SERMENT

1. Je suis le Vica-Recteur à iadministraiion et aux ressources humaines de l'Université de
.Vloncton, défenderesse dans l'action ci-haut précitée et j'ai une connaissance
personnelle de ia matière ci-déposée, sauf sous avis contraire.

2. Parmi l'ensembls des documents relatifs aux questions en litige dans la présente action
dont la défenderesse a la possession ou ie contrôle, la défenderesse ne s'oppose pas à
ia production de ceux qui sont énumèrés à l'annexe « A » du présent affidavii.

3. Parmi l'ensemble des docu.ments relatifs aux questions en litige dans la présente action
dont la défenderesse a la possession ou ie contrôle, la défenderesse s'oppose à la ■
production de ceux qui sont énumérés à l'annexe « B 5> du présent afndavit, pour les

■ motifs suivants:

(a) Pour ce qui en est des documents B-1, la défenderesse s'oppose à la production
de ces documents puisqu'ils sont des notes confidentielles et des matériaux
préparés par ses avocats, Stewart (vtcKelvey, dans ie seul but de représénter la
défenderesse et'de '."aviser en vue du présent litige;

(b) Concernant les documents compris sous la rubrique B-2, la défenderesse
s'oppose à la production de ces documents puisqu'ils sont de la correspondance
et des communications entre la défenderesse et Stewart McKelvey dans le but
de donner des directives à ses avocats ou de l'informer du statut du dossier.

Ceux-ci sont confidentiels et protégés par le privilège avocat-client.

467237Vl
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5.

6.

La défenderesse a déjà su en sa possession ou sous son contrôle les documents
relatifs aux questions en iitige dans la présente action et qui sont énumérés à l'annexe
« C » du présent affidavit, mais ils ne sont plus en sa possession ou sous son contrôle.

La défenderesse croit que les documents relatifs aux questions en litige
présente action et qui sont énumérés à l'annexe « D » du'présent affidavit son

dans la

"présent affidavit sont dans la
possession ou sous le contrôle des personnes dont les noms et adresses figurent à
cette annexe.

La deiendsresse n a jamais eu en sa possession ou son contrôle et ne connais pas
d autres documents qui ont irzn aux questions en litige dans ia p.résente action, sauf les
plaidoiries, les docunnents de procédure eî les îeSres d'accompagnement, ainsi que les
documenis mentionnés aux paragraphes 2. 3. 4, 5 et 6 ci-dessus.

FAIT SOUS SERTVicU t devant moi
Ville de Moncîon, province de

Nduveau-Brunsvvîck, ce jour
de mai 2018.

Sacha D. Morisset
Commissaire aux serments
en ma qualité d'avocat

Edgar Robichaud
Université de Moncton

r
L -
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CERTiFSCAT DE L'AVOCAT

m
JE CERTIFIE PAR LES PRÉSENTES, avoir expliqué au déposant l'obligation d'une dM^aOondMousterdo™ er,Impertinents. Je ne connais aucun document non divulgue dans Iafîidavit

n  ■ ci-haut qui aurait dû réîre.

i  ; STEWART McKELVEY
Avocats de ia défenderesse,

n  Université de Moncton .
t  i Par: Sacha D. Morisset

r  Sacha D. Morisset
L. Stewart m cKelvey

_ O.P. 28051
r  644, rue Main

■' Centre de la Croix Bieue, bureau 601
Moncton, NB E1G9JS!4

Téléphone; (505)853-1970
Téié'copieur : (506)858-8454

J
467237 VI
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ANNEXE « A »

■

4^

Onqiet DesçrjDgo»

Lettre de la Commission à Stewart McKeivey
—-—

Date

5 juiîfet 2017I 1 '

Formuiairs de piainie en matière des droits^dTir^^nne | 30 juin 27l5lrê^;i^é!^
j août 2015)

-T

A. Rapport de (a Commission scolaire de
iPiz 13 octobre 2009

_  : j 2 juiiiet 1995
5  ! G. Certificat d'enseignement de Teme-Nsuve et Lab^^d^rr^"^^re 20oF
0  I I îofca _ » . _ . ~ —— - . .

S. Certificat d'enseignement de l'iPE

D- Liste de charges de cours (Cilc)

8

E. Profil de S. Maillet (Linkedln)

F. DescriptioTd^iT^^rammerdiLid^r^ 3e cycle au
&T' rUnivaSf de

10

11

26 juin 2015

21 juin 2015

21 juin 2015

12

13

14

.n psychologi;

26 juin 2015

automne 2013

30 janvier 2015

Description de la Maitrise ès arts (psychologie)
J- Horaire des examens - automne 2013
K. Airichage de poste - ADRH3223
L. ■

15

16 Li- Résiiltatc riii i ii. ——

Hiver 2014

Hiver 2012

i'enseignement-ADMN u appréciation de
~ri /!«_, ;

Décembre 2012 ■

! -- ^^iiicnage de poste - Professenr^n—
j  ressources humaines en gestion des t1 mal 2015

19

du doyen de la Facn^/H-L: '^•.^ysngma et le hae fa FacuLe d administration, incluant
-ficne G'auio-identmcation (13 janvier 2014)

à N. Ayangma (3 mars 2014)

2m, 25 juin 2015

4sr23rvi
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20 1 R. Courriel de V. Koffi à M. Ayangmajnduanl ia Tiche

H'éwaiiiatinn du rendement (6 mai 2015)

8 mai 2015

21 S. Courriel de C. DesRochers à N. Ayanggma incluant la
fiche d'évaluation du rendement

23 septembre 2013
1

—  i

22 T  Lettre de G. LeBIanc à N. Ayangma
27 septembre 2013 j

23 U. Lettre de V. Koffi à J. Boyd
8 avril 2015

24 V. Formulaire de grief
12 mai 2015

25

1

W. Article « Stéphanie tvlaiiiet reçoit une bourse d etudes
doctorales de 5 000 S » {site de ["dniversité et siie
WN) et poste Facebook

13 mai 2015 au 24 mai
2015

26 X. Lettre de G. LeBIanc à N. Ayangma
27 mai 2015

27 Y. Lettre de N. Ayangma à T. LeBIanc 28 mai 2015
■

28 Z. Lettre de G. LeBIanc à N. Ayangma incluant

-courriel de V. Koffi à N. Ayanmga (2 juin 2015) -et
lettre de V. Koifi à N. Ayanmga (2 juin 2015)

-courriel de D. Arsenault à N. Ayangma (30 juin 2015)
et lettre de T. LeBIanc à N. Ayangma (30 juin 2015)

-convention collective de l'Unité il (16 décembre 2009
au 31 décembre 2013)

29 mai 2015

29 Réponse de l'Université de Moncton 18 décembre 2015

30 A. Lettre de G. Leblanc; à .N. Boucher 1 octobre 2013

31 B. Convention collective de l'Unité 1 (1 juillet 2011 au 30
juin 2014)

1 juillet 2011 au 30 juin
2014

32 C. Lettre de G. LeBIanc à N. Boucher incluant le procès-
Verbal de !a réunion du 7 février 2014

17 m.ars 2014

33 D. Lettre de G. LeBIanc à N. Ayangma 3 mars 2014

34 Réplique de N. Ayangma 12 janvier 2016

35 1. Liste de charges de cours (Clic) 26 juin 2015

36 2. Offres d'emploi - chargé de cours :

-ADMN 4291 (5 juin 2015)

-ADMN 4214 (30 octobre 2014)

-ADMN 4291 (16 juin 2014)

-ADMN 1220 (16 juin 2014)

16 juin 2014 au 5 juin
2015

37 3. Offre d'emploi - chargé de cours ADRH 6222- (3
novembre 2015) et liste de cours offerts par S. Maillet-

3-novembre 2015 au 1
septembre 2016

46723rv1
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38

(1 septembre 2016)

39

40

41

42

4. Offre d'empioi - Professeur temporaire en psychologie
(16 octobre 2015) et offre d'emploi — professeur en
psychologie (1 septembre 2016)

5. Liste de cours

15 octobre 2015 au 1

septembre 2016

i 2010-2015
6. Horaire des examens - automne 2013

i Automne 2013
7. Horaire des examens - hiver 2014

Hiver 2014

8. Frorll de S. Maillet (Linkedtn)

43

21 septembre 2015

I w-irp riit ® Aysngma induent ; 25 juin 2015I horaire des examens - hiver 2014 î
iiste parueife de cours de Doctorat en psychologie de 1
I Université de Sherbrooke i

44 ; 10. Lettre de G. LeBlanc a N. Boucher

45 1 11. Détails du poste de professeur en gestion "des
I  ressources humaines et courrie! de J. Gaud°t à N
I  Ayangma avec fiche d'auto-identirlcation (islnvis;

■' 1 octobre 2013

1 juiiieî2014

""" I "■ affabî administation das
Mai 1988

1  14. Certificat d'enseignemëm de l'iPE "
12 mai 1998

2 juillet 1995-^IG /-» • —- £1 juillet isaoj  C®'7ificaî d'enseigneme.nt de Terr^-Nenv- —n~— —
^—; — Labrador j 24 octobre 200750 |16. Rapport de ia Commission^^^i^j^.]^

51

52

ff^ogie de runivarsilé de Sherbrooke ■"
13 octobre 2009

S'Sogfe
21 septembre 2015

21 septembre 2015

Non datée

54

55

20. Descriptio^TdîTT^^^^^^^ijî^ ^Ti;—
en psychologie Doctorat proressionnel

56

57

etmaiëS^èfaSTsySogifj^'^^^ psychologie'.
26 juin 2015

26 juin 2015

g^cès-verbal de la réunion du 7 février i^"
23. Lettre de G. LeSianc à N. Boucher 7 février-2014

457237 vt
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58 24. Lettre de G. LeBlanc s N. Ayangma 3 mars 2014

.59 25. Courriel de V. Koffi à N. Ayangma 8 mai 2015

'%0 26. Fiche d'évaluation du rendement - ADMN 4214 6 mai 2015

éi 27. Fiche d'évaluation du rendement - ADMN 4291 et
ADMN 1220

2013

1

"62 28. Courriel de G. Desrochers à N. Ayanmga j 23 septembre 2013
63 29. Lettre de G. LeBlanc (non-adressé) 27 septembre 2013

64 30. Fiche d'évaluation du rendement - ADIViN 4291

65 31. Lettre de V. Koffi à J. Boyd 8 avril 2015

66 32. Formulaire de grief \ 12 mai 2015

67 33. Extrait de la transcription de la réunion du 12 mai 2015
(fait par N. Ayanmga)

'12 mai 2015

i •

68 34. Lettre de G. LeBlanc à N. Ayanmga 27 mai 2015

69 35. Lettre de N. Ayanmga à T. LeBlanc 28 mai 2015

70 36. Lettre de G. LeBlanc à N. Ayanmga 29miai2015

71 37. Fiche d'évaluation — ADMN 4214 28 mai 2015

72 38. Courriel de V. Koffi à N. Ayanmga avec lettre de V.
Koffi à N. Ayangma

2 juin 2015

73 39. de la transcription de la réunion du 18 juin 2015 (fait
par N. Ayanmga)

18 juin 2015

•74 40. Courriel de la Commission à N. Ayanmga
26 juin 2015

75 41. Lettre de i. LeBlanc à N. Ayangma
30 juin 2015

.76 42. Lettre de T. Benjamin à N. Ayangma
7 juillet 2015

77 43. Télécopie du Bureau ror Private Fosîsecondary and
'i/ocational Education à N. Ayanmga 15 Juillet 2002

78 44. Fiche d'information « Récognition of the Universlty's
Degrees »

Non datée

79 45. Courriel de J. Gaudet à N. Ayangma
13 janvier 2014

80 46. Convention collective de l'Unité 1 (1 juillet 2011 au 30
juin 2014) 1 juillet 2011 au 30 juin

2014

,81 Rapport sommaire de.rejet de la Commission
22 décembre 2016

82 Réponse au rapport sommaire de rejet (N. Ayangma)
11 janvier 2017
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83 Réponse au rapport sommaire de rejet (Université de
Moncton)

,13 février 2017

84 Courrie! de N. Ayangnna à is Commission 20 février 2017

85 Notes d'information pour ies réponses au rapport
sommaire de rejet (préparé par P. Schiavoni)

28 avril 2017

86 Lettre de la Commission à N. Ayangma 2 mai 2017

87 Minutes de la réunion de ia Commission ÏÏu 28 avril 2017 28 avril 2017

457237 v1
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g."! dates vsrises

B-2 dates variées

annexe « b »

»  rip=; note«^ courriels, memoranda et
DrtSrés par Stewaft McKeivey dans le butcommunications préparés pai r=.r nr-nr tp iitioe

d'aviser la défenderesse et de se préparer pour ce litige.

Corr-^Dondancss, courriels et autres comrnunications
Stewart McKeivey et la défenderesse, dans le but de donneIs Srectives a Sîewart McKeivey ou a informer la
défenderesse du statut du dossier.



I  Arnbaciîang Ayangma ÊtÊ^m em,
Envoya ; 1 mai 291s 13:55 "•
A : Sacha D. Morisset*

I  RE: Affidavitof Documents

,  Mr. Mon'sset,
j  r hûve receiVed your dient's draft AOD Wi-M» r ^ ' ■

j  wl.ch I believe to ba arguobly ri.on,:' " ''' »f "pie» «f tbe

j  '"" ♦"= P™--' Of Oby) »b,ch ,.d '
J  2. Ail application materials of ail four f4) !n4nled to the appointment of Stephonie Maillet in^lT^Z^ r process ivhicfjj  creening ont.) the appointmenr and will include, but'limited tô:' sélection file from the initial

with the attnched matériel. '
2. A copy of ail aoolicotinn "'^reened in":
3. A copy of the Mi.nut-e;;fV;b™
4. A copy of the sp|pri-:a,r, . '^ ■''5. ^ popy Of tba it:; :or;:ir"^ po«„,foffb.,00,

^ copy of tne lefîer from Ms. Maj'Ikf's Directoc of tô ■ ■ o-
'■ I'""- of fP"m™eodotko fr." ° e t.! ;f T""'"'
8 ZtZT'I't '•="«"9 M»-û. /^copyofthei£Tterofofferhv/i 'r>/fi ■

P/gûss Qciv/ss vvhêTf^pr +^10 * ■"

orsuobly relavant ' ' =P«9''ficclly re,uestadr'h;-°'°'°"™'"^"''" >'°"''9''™''®'  d<n.fckcorrasp„„dc„aa„b,ab„^^
MA

llPSl.'/OUl/ook.oJJJj. con/n
="'ce.corr7/owa/projsclipr..aspx
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..^...^lu Affld:

-  ? ••

From: Noël Ambadiang Ayangma fma'lto;noeï.cmbadiêng.ai|^|^PBC!?noncton.ca]
Sent: Wednesday, May 02, 2018 9:49 AM

To: Sacha D. Moris5et-<smoris5et@3tevi/artrnckelvey ccrn>

Subject: TR: Affidavit of Documents

Mr. Morisset, ! need a response to my e-mail below by the end of day today. If not satisfied I wîll have no
^  i option but to have this matter determinecf by the Court, it is my intention to file my motion on by Maay 10,

2018,

Thankyou.

1r
li

in

u

ps.-//0'jtlook.of?ice.com/owa/prD;ection.aspx
ul



nniGSviù1 V sv^^ocuAb I
î

RE: Affidavit ofDoajirients
- . \

V» 7$^
Sacha D. Morisset <srriorisseî@stewartrr.cke!vsy.com>y-

Répcnd'-e à tous i
mer 05-C?, iC'3;"

Noël Ambadiang Ayangnric

îoha cIg r=iïa de recept'or:

i  Vous'avez répondu le 2018-05-02 11 37

Mr. Ayangma,

! cannot respond to your request in the times you would prefe'r. i have noulîipie îiies for multiple clients.

-y.STEWART
"MCKELVEY

uAVvYERS : A^'OC:A^S

Sacna D. .MorisseO

Fanner / F.SEocis

■sle--var!rtickelvsv-CsrT;.\lori:to.-i
D: 505.853.1342
C- 5G5.S70.0704

'Lssvv Corporsiion / corporaton prc-fessionnelle

:tpsVouiiooK.ofîice.com/owa/projsclion.aspx
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!  ̂ ■ Affidavit of Dbtumei its
1  ■-.» ^ ,

n

r's
i  !
IJ

n

ij

CovifiSrâiÉKibsdiang.ayângn^i^^Btm Ui
Iw -

Noël Ambadiang Ayangina
Répondre à tous 1

.T9' C5-C' 1157

. D. Mûrisse

Eléments envoyés

Mr. MorissGt,

While I do understand that you are busy with multiple fi'ies, 1 must must move along my file and hope
that I will not have to file my motion on May lOt'n.
NA

J

J:itFs://o;;llook.office.com/owa,?rea'm:.umonc!o-.csSp3;n.,i,3r.searcn



COURT FILE MC-3 86-17 No du dossier

-rssïïs?
TRIAL DIVISION

INSTANCE

JUDICIAL DISTRICT OF MONCTON

NOËL AVANSMA

V.

DIVISXON : PREMIERE

CIRCONSCRIPTION JUDICIAIRE

DE MQNCTON

ri.£
RLSa'RSGrïi^TSaaC'

MM 1 e Bn
COUîPkM^I^SS 3£{f^
DsV; DS PiRSK3EF:2

UNIVERSITY OF MONCTON, MONCTON CAià?\JS
DEFENDANT

NOTICE OF MOTION
(FORM 37 A)

TO : TO -.UNIVERSirV OF MONCTON
STEWART MCKELVEY

Blue Cross Centre

644 Main St, Mcncton, NB EIC iE2
Counse! for the Deten-dant
Tel; (506) 353 1942
Email smorissetêstebvartmckeivey.-com

\V XN

1  The PiQintiff Noël Ayongmo wili apply to Court aj Monoton on _
of fHflil-g/ 2018 ot / r.^O ̂ for an-Order direcTing the Dei endont.

UH

day

'

1, to serve its Affid^of Doçutr^nts ,»ithin 7 doys of the order pursuont
to the RuîS of Court,



if
■?

2. to produce pursuant to Ruie of Court a copy of each document listed in
Schedule A of its Affidavit of Documents within seven (7) days of the
order including, but not limited the foilcw/ing relevant materials that are
in its possession and control , the followlng relevant materials that are In
its possession and conTrol.

CATEQORY A OF SPECIF REQUEST FOR DISCLOSURE AMD PRODUCTION

Bp.nardinQ the .«^^election. process which led to the gppointment of Ms. Maillet
nn g permanent basis to the position of Prof essor Human Resource.
Management in 2014-

2.1 A copy of the posting of the, position of HRM Professer posted m
January 2014;

2 2 A copy of ali complété Dossiers submitted te the University of
Moncton, Faculty of Business Administration by al! four (4)
cppiicants "screened in" including the successfu! candidate Ms.
sVephanie Maillet, as a resuit of the Pebruary 7, 2014's screen.ng
process, including, but not limited to ail Applicant's CVs/resumes
and cover letters together with the attached materials including a
copy of ail relevant degrees relied upon by ail four (4) ca^^ates
"screened in" for the 2014's sélection process conductecT^y the
University of Moncton to fil! the position of Human Resource
Management Professer, which resulted in the appointment of Ms.
Stéphanie Maillet effective Juiy 1^^ 2014;

2.3 A copy of the Complété dossier submitted by the Plaintiff for the
same sélection process including, but not limited to is
CVs/resumé and cover letter together with the attached rnaterials
Including a copy of ail relevant degrees and other materials relied
upon by the Plaintif";
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2.4 A copy of the Minutes of screening processes held on February 7

and 21, 2018;

copy OT the sélection scfe.&f\\nQ and/or évaluations tools or guides
The sélection proczss condiicted between January-March

( il 2014;

2.5 A copy of the letters or correspondance sent to the two candidate
screened in, but not interviewed apparently because they did not
meet the immigration eligibility criteria, informing them of the
resuit of their applications;

^ •3 2.7 A copy of the ietter or correspondence sent to the third
1  candidate whom though screened in, was not successfui on the.

interview, informing him/her of the resuit of his/her application;

îii 2.8 A copy of the Ietter sent to the Plaintiff on March 3, 204.for the
same purpose informing him of the resuit of his application;

2.9 A copy of the Ietter and correspondence from Ms. Mailiet's.
Director of thesis indicating her DPs' (Doctorate In Psychology)
i'hesis status;

2.10 .A copy of the unredacted Ietter of recommendation dated
March 17'''^, 2014, from the Dean, Mr. ôaston Leblanc, addressed to
vice-recteur Mr. Neil Boucher, recommending Ms. Stéphanie
Maillet for the permanent position of HRM Professor's including ail
attachment referred thereto such as the minutes of screening
meetings of February 7 and 21,'2014, a copy of the appréciation of
students for the courses taught by Ms. Stéphanie Maillet for the
Fûll 2013;
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2.11 A copy of the letter of offer or contrcct by University of

Moncton, appointing AAs. Maillet to the position of HRM Professer;

2.12 A copy of Ms. Stéphanie Maillets letter or correspondence
Qccepting her appointment as HRM Professer in 2014;

2.13 A copy of any other relevant correspondence including the
screening notes of al! participants named the Minutes

CATEGORY B OF SPECîF REQUEST FOR DISCLQSURE AND PRODUCTSON
V

Reqardinq the process which led to the appointment of Ms. Maillet on a on
temporarllv basis to the position of Professor. Human Resource Management

in 2013:

2.14 A copy of all complété Dossier submitted by Ms. Stéphanie
Maillet to the Universjty ..of Moncton, Faculty of Business
Administration in 2013, ■ Mcluding, but not limited to her
C\/s/resumé and cover letter together with any attached matériels
provided to the University of Moncton, including a capy of all

'i ' relevant degrees relied upon by her in 2013;

t.x-..
2.15 All relevant correspondence regcrding her appointment in 2013,
'  incksdino her letter of appointment and contract;

i  2. The Srourids to be crgued at the hearing are that:

2.1 The D.efendcnt had indicated at para.31 (b) of its Affidavit filed with
the Court in the matter MM-68-17, on July 4^'^ 2017, its intention to
strike the Plaintiffs Statement of Claim;

2.2 Until -today's date the Défendant has not moved to strike the
Plaintiffs Statement of Claim.

i  }

j  i

i  ;
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2.3 It is now more S months since the pleodings had been closed and more

than S months since Défendant suggested its intention to bring a
motion to strike the Plaintiffs Stoteitient of Claim and yet nothing has
dccurred to date;

2.4 Rules ,31.02(1) and 31.02(2) by serving the Défendant with both his

Affidavit of Documents and a copy of each document listed in
■  Scheduie A f his Affidcvit (Form 31 A);

2.5 Rules 31.03 .(1) 7 Though the Plaintiff hcs aiso compiied with the rule
by serving upon the Défe.ndant, on February 20''^, 2018, a Notice of
Requiring Affidavit of Documents, the Défendant hcs faiied to comply
with Ruies 31.03(2) or 31.03(4) which required it to within ten (10)
days, after receipt of the Notice Requiring Affidavit of Documents, a
party to file and serve on every party and Affidavit of Document and
to list and describe ail documents which relate to the matter in action
and which are in the possession and contr-ol of the Défendant and for
which it hcd not claimed privilège (Form 31 B)

2.6. Rule 79.06 (1) (a); (b) and c - The Défendant has faiied to comply with
these ruies despite many demands to do so under unreasonable
pretences.

»  } ' .

3. Opon the hearing of the motion the following wiîl be resented and relied
uponr.

Bli - ' Ruies 39 and 79;

3.2' ̂ The Plaintiffs Affidavit;

You are advised that:

(a) ym are entitled to issue documents and présent evidence at the
hearing in

English or French or both;

(b) the plaintiff (or as may be) intends to- proceed in the . English
language; and
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(c) if'you intend to-ppoceed in the other "officiai language, an interpréter

may be required and you must so advise the clerk at least 7 days

before the hearing.

Dated at Moncton this 10'^, dey of May 2018.

'i .

NOËL AVAN^MA, Plaintiff

75 Cortiand St, Chariottetown, PE

Tel ; H; 902-566-3265

Ce!l; 902.628-7943 ,• -

Email : riOelavriqma©VGho<i-ca;

TO : UNIVERSITY OF MONCTON
STEWART MCKELVEV

Blue Cross Centre

644 Main St, .Monctoh, NB EIC 1E2

Counsel for the Défendant

Tel: (506) 853 Î942
Email smorisset^stewartmckelvey.com

P' '



FILE MC-38Ô-17 No dû dossier

IN THE COURT OF QUEEN'S BENCH OF. COUR DU S^NC DE LA REINE
NEW BRUNSWICK

trial division

JUD2CIi4L DISTRICT OF

MONCTON

NOËL AVAN&mA

V.

■  DU NGUVEiâU BRU5WICK

DIVISION DE PREMIERE

■ INSTANCE

. CIRCONSCRIPTION

JUDICIAIRE DE . MONCTON

Sfu^.Û il-.-toXi.

yâV i n «Sfî-ïWr I O.lûlS
COîiS ÛU BAMC DE î,A

v-->' '

UNIVERSITY OF MONCTON, MONCTON CAMiPVS

PLAINTIFFÇ' 'V'^

■ M

DEFENDANT

AFFIDAVIT OF NOËL AYANSMA FILED IN SUPPORT OF
THE MOTION FOR COMPLIANCE WITH THE RULES AND FOR PRODUCTION

OF RELEVANT DOCUMENTS

1. NOËL AVANSMA, of Chorlottetown, in the Province of Prince Edward Isiand

MAKE OATH AND SAV AS FOLLQ¥/Sî

Piaintiff and the moving pcrfy m the proceedings and action
MC-386-2017 end the within motion;

2. THAT at 5ii materiai timea 1 bsea a -chargé.de courd' cnd nod a
permanent empsoyee with the Défendant . •
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3. THA7 in 2015, I not onîy filed a human rights complaint with the New

Brunswick Human Rights Commission against the appointments of Stéphanie
Maillet in 2013, on a temporariiy basis, and as we!l as, in 2014 on a permanent
basis, but I aiso commenced an action in this Court by fiiing a Statement of,-'
Claim -MC-3S6-17 on May .29^^, 2017. fExhibit "A" - Statement of Clam
attached to this my Affidavît], T have been the sufaject of retaliation,
harassment and intimidation by the employer;

<  4. THAT the Défendant fiîed their Defence to my Claim on June 29"'^'^, 2017,
denying ail daims against it and asking thàt the daim cgainst it be dismissed
with rngts fE^hibit "B" - Statement of ̂ ùzfence attûchsd to this mv

• Affidavitl, •

5. THAT I verily beiîeve that though the issues before the New Brunswick .
Human Rights Commission and the Court may 'invoke. with différent légal
principles or tests, they involve thè same subject matter and material facts . .
dealing with sélection processes which led to the appointments of Ms.
Stéphanie Maillet;

6. THAT the Commission dismissed my complaint on the basis that it was fijed
out of time; - .

7  THAT I sought judicial review of the Commissions décision to dismiss my
human rights complaint;

8. ■ THAT soon after the Application for judicial review was fîled, the
Défendant cppised for security for costs by fiiing ù moiion supported
Affidavit. "C" Motion for Secum for Costs and Exhibit "D"
Affidesvit smùbrt of the mot/on .1. This motion wcs dismissed on July
18'^20i7.

9  THAT foilowlng the dismissal of the Defendcnt's motion for security ror
costs, I was Gbie'to move on with my Application for judicial review on
October 20^*^"cnd 25''^, 2017;
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THAT on Fe&ruGpy i4'^, 20îS, justice Dionne uitifrsGveiy disfnissed fr.y

. Application for judicial rsview wifh costs. JExhibit "E" Décision dated
Februarv Î4^K.2018 attached to this mv Affiddvitl:

y| THA 1 on {"dbruûry 2Ù'", 2018, i apoeoled the- décision referred at para.9 of
this my Aff/davit, to New Brunswick Court of Appea! by way of a Notice of

' I ' >^ppeal- [Exhiblîs "F" and "ê"- Notice' of Appssi 19-13 CA and
ApmUant's Csrtsficate dated Februarv 20^'". 2018 aitached to this mv

1, ■ Affidavitï

_  12. , THA \ on the scme day being Februcry 20^'', 2018, 1 served'tTiy Affidavit of
yj Documents on the Dèfendant counse! together with a copy of ail documents

listed In Scheduie A of my Affidavit of Docu(Tîents and g Notice reguiring
the Defendcnt's Affidavit of Documents and L expected to recelve the
Defendant's Affidavit of Documents and a copy of'ail documents iisted ih the
Defendanf's Afffdavit of Documents within 10 days and this did not occur; " •

13. 1 Î-ÎAT on Morch 13^", 2018 on cbout 1:42 ?M, and having received.'ho
Affidavit of Documents es r&qulred by the Sîuîes of Court, or a response
from counsel for the Défendant, I wrote to the Défendant reminding It to

1  provide its Affidavit of Documents and a copy of cl! matériels iisted in
H; Scheduie A of its Affidavit of Documents. în the scme correspondence, I
-j also informed counsel for the Défendant of my intention to move for'

summary Judgment after receipf of its Affidavit of Documents. ïExhibit "H"
- Corresssondence dated March 13^'"', 2018 attached to this my
Affidavit],

14. THAT on the scme dey being March 13*^', 2018, on about l'3;46 PM, fExhibit.
"I" - CorrssDOfidep.cs dated March Î3~". 201 S],counsel for the Défendant

responded to my correspondence of the scme day indicating that;

'Vu la complexité du dossier, affidavit des documents mettra du temps à
compléter".

.  ;1

,J
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15. . THAT Mr. Morissefs comment mode in aOiS^jvhich com'ment was based on,

t/ie compSexity of the file", was mode, notwlthstanding the fdct thot the
review by him of the same materiais had already begun in 2015 dnd the fact
thoi the same the Issue of production of the same documents have already
been addressed'by him on December 18'\ 2015 fExhibits J" Letter dated
November 30*^ 20Î3 aitached to this my Affidavitl- and "K" -
Corresaondence dated December lê^^. 20151:

16. THAT two ifo'eeks later, on l\Aarch 27"'"', 20ÎS, and on about 16:01 PM, î re-,
contacted Défendant counsel and reminded him of the Defendant's non-
compiiance witH ine Ruîes 07 Court and demanded the Defendant's Affidavit
of Documertts and the productiosi jisted in Schedule A. fExhibst "L" -
Corrssponds^ics dsts-d Msrch ̂ 7^ 20Î 8 î. Hfi this correspondenca I wrote:

■'SSSZ,

Thts ss further to my correspondance of March 12^, 2018. I
note ihût ypu have ■'■not. compUed wsth sny request for the
dêsclosurs. ùo X take ' ît that you , have îgnored tny request and
move to have the Court direct you tà compSy with the Rules? If
noî, cGuld you then pfeass_ teli tne if the Affidavit of docutîient is

■on its way, and If rsot, when T shouêd be expecting to receive your
Affidavit of cbcuments in the very near future?

Yours truly.

•  \
;  I
^  j
U

17. THAT on the same day being Mcrch 27'^^, 20iS and on about 16:02 PM, i I
fExhibst "M" - Correspondence dated Aâcrch 27''^. 2GÎ81. Défendant counsel
resDonded:

■  !. f i
•  .. . u

"It's belng compiled. I camat advise yet when it be completèd"

. . . M
18. THAT on April 10 , 2018, I re-contacted Défendant's counsel to further ■ ■ '

inqusre about the service of the Defendant's Affidavit and- the production of 1
al! documents that are in its possession and control and relevant to the Issue " L
bef ore the Court; . '.
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sSalr JaidI "tr - cirn^s^n.. ^p-;, ,

Mr. Morissst, '

It ts now two weeks since I heard'from you regardmg the above
nQx.ed subject-mattér. Can you piease provsds me with an update
regardmg the compilation of your client's Affidavit of Documents.

Thasd€ you.
Noël Ayangma

■ 20. ! HA I on April 1/ , 20îS, on about.9:24 AM, ond because I did not receive a
response from Défendant counsei, fpom my April ̂ 0^^ 2018 correspondence,
I re-confacied .Him to further inqulre about the service of the Defendant's

,  • Affidavit of Documents and the production -of afi relevant documents that
are m the possession and control of the Défendant which.are connected with

.  - the împugned two appointments of Ms. Stéphanie Maillet. In this
. correspondence, I. saidjExhêbit "O" - CornespondencR dated Aoril 17?''
2018: ~~ —:

Mr. Morèsset,.

Because it is now appears based on your conduct not responding ta
my latest e-maif that you Haye decsded to ignore my repeated
reguescs for the service of your client's Affidavit of Documents a
copy of the materials isi the possession and controi of your client,
despite havmg' infomed me four (4) weeks ags that- your client's ■
Aifidavit or Documents was oeing compîled, foUowing your client's
fallure to compiy wstk the ruies take note that I will be filing 'a.
motion wsth the - Court of an order directing your client to compiy
the ruies of court mi kter than April 23"'', 2018. ' ■

Yours truiy



21. THAT the same day being ApHI 17■^ 2018 or. about 9:27 AM, fExhlbit "P" -
!  ■ CorresDondence dated AùrU SO^ gOiai. befenrinnt counsei responded:

X- /îcve G draft -AOÙi l'en in coHective. biargamng for the next' two
weeks except Friday.' My intersthn. Wss td finoUze my revîew. and
provids you-a draft this Friday.

22. THAT on Aprfi 27^", 2018, during a téléphoné conversation regarding the'
service of the Defendant's, Affidàvit, Défendant counsei advised.-me that he
wil! provide me w/itPi a copy of the Defendant's Affidcvit. ahd tKat did not
occur either.

23. THAT on Mcy 2018, on about 11:07 AM'and ' having not received the
Defendant's Affidcvit of Documents as'promised, I re-contacted Défendant.
counsei and once again further in'quired cbout the service of the Defendant's •
Affi'davi't of Documents and the production of ail relevant documents In its
possession and controi. In this correspondence fExhibit "Q" - Corresoondence
dated May 1^" SCI SI. I said: '

. '^lorfsset, " • ■ . ,

Friday April 27th, as per car discussions, ■ yau promised to
provide me with your client's Affidavii of bocLments on Mônday

■" Aprii 2Gth. Unfortursately I did not receive the Affidavit as
indicated. When I calkd îhat dey arcund 3:30, you were qfready
gone for the day and/or the week, dan you please indicate if I
shoiâd except your- client's Affidavit of Documents today?

24. THAT on the sarne day betng May 1^", 2018, on about 11:08, TExhlbit "R" -
Corresoondence dated May i" 20181, Défendant counsei advised:

My assfstei'it is emailing you the AOb in a few -minutes

25. THAT on the same dey May 2018 on cbout 11:15 AM, I received an
incomplète draft çppy of the Defendant's Affidavit of Documents. fExhibit
"S" - Corresoondence dated May 1^.' 2Q18 together with the ùefendaht's
mcomolete draft Affidavit of ùocuments]:



J1

n

■l

.0

3'

ÏSÎT-T—~™=:==.ff / ̂ zf
■  °f &°£gnS5tsi^Th«rorresponde>,cs recds os follows: ■

1. the CV/rasimé and othsr ai^licaiion materiaSs provided by
-/Ms. Ma/llet m the proc^ss (if dny) which ted to ter

Gppomtmznt -as HB professçr irs 2013.. on a temporarïly
basis; ■ ' ' ■ • -V ^

, ïil ■ . '
:  (Application matenals of cS! four (4) mdividmis "screened
J  competitions/seléciion .proçess which îed to the.  ̂ appomtment of Stéphanie Maillet in 2014. ' these will
|[ ' the complété., sélection file from the initial

screening mtil the cppointment and will include, but limited
!  ■ ■. ■ to: . • ■■

î. A copy of ail Applicas)t's O/s/résumés anâ cover lêtters
J  ' ■ togeiher with the attached matériels includmg a copy of ' •
^  fefevQfît degreés -of ail four (4) candidate "screened in";

■  <£. A copy of ûsl application materials provided by the
■  ' , ••• ■ Plaintiff; . . '

2. A copy ùf the féimtes of February T^- end 2V^, 2018; '

3  4. A copy of the sélection screening and/or évaluations
guides; ■

^  ■ 5. A copy of the letîers or correspcndence sent to àll
rour (4) "screened-in" candidates informing them of

-1 . "^he resuit of their application'and as well as a copy of
the letter^ sent ta the. Plaintiff for the, same purpose;

I  . • ■ , t

^ copy of the ktter from Ms.- MaiHet's ùirector of
thesis indicating her ÙPs' thesis status;
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7. capy of the .etter of recommendathn from the Oean ' i,

Leblanc, recommending Ms. Stéphanie
MaiHet for the ■ Hk professor's position; f

A copy of the leiter of of fer by UÙM appa'mtmg Ms •
Maillet to the position--of Hk Professer and her letter 1
àf Gcceptance;

9. • A copy cf my screenina mi
•^.es

Piease advlse_ whethér the infomathn referred to above
mcîuded m yeùr draft AOÙ and if not why mt. are

-the documents I have specifically regùestéd in this "
<^^^'respondence'whlch are.prguabiy'relevant.

'■HA

27. 7HA 1 on May 2 , 20iS, I wrote ro Défendant counsei requesting an answer
to°my May 1^ , 20i6's inquiries and concerns. In that correspondence. rExhibit
V" - Corresoondence dated May 2"'' 2QÎ8 toaether the béfendnnf^
incomplète draft Âffiàavlt of ùocuments. l'gain'

MoHsset, I med a response-to my email behw by'the end of
day today. if not satisfied Z. wili have no option but to have this
matter determined by the' Court. It is my intenthn to file my
motion on by Msy 10^^', àûîê

THAT on the saST^e day May 2"^ , 2018^ [Exhiba "y" - Carrespondence dated
May 2"*^ 2018 toaether with the ù' efendant's incomplète draft Affidavit of
Documents. Défendant counsei responded: '

Mr. Ayangma,
I connût respondsnî to your request in the 'tsms you would prefer.
I have multiple clie.nts.
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29.

t;
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■31.

éSl
THAT onfhe same day, being May 2"^ 2018 on bbout iî Sd -V"
ûîrrespo/j£fenr>:? , .. ''7' -,^3 . M [txh^jt_JC^

~  C.H,/t,draft Affidavit of ùocutnents T repîfed;

Mr. Mprisset

While I do mdehîand that you are busy with muitipk files, I
must move ahm my file 'and hope that'I mil net have to file mv
motion^ on .May î Gtk

30. ™ J. ™ «th pay pending ,the oatcome of anmves,lotion based on unfounded oilegations brought againsf by the
Défendant ana certain srudents and falsely accused me of not providinq my
dossiers for the Spnng/summer session and that the conduct of.thè
Deiendant delaying the disclosure ojid productron of argoably relevant
documents gatnered as a resuit of flawed sélection professes, is nothing but

^ite horassmenf and intimation tactics referred in para 28
of this my Affidavit. [Exhibits •W-i" nnd -W-g- -
dazed Januarv o • ■. ZQl g gnd letter of apnlhn^i-

THAT I veriiy believe that sirsce r fiied the initfai grievar.ce ifi 2015 against
i  - ïhe appointments of.Ms. Stéphanie Maillet and a human Hahts compiaint

before the New Brunswick Human PJghts Commission and commenced an
action against ihe Deferdarst aiso in 2017,

32. 1 HAT, in' addition to other proceedings referred -to above, I a!so veriiy
beiieve that I .have been the target and the subject of a sériés of
retûliatory, harassment end intimidation conduct, by initiating a bogus
investigation fExhiblis - Letter of suspension dated Januarv Sf"
201S and [Exhibit^ "W-3" attached t& this my Affidavit] against me
which investigation resulreà in the filing of and a nevj action File No. MC -
160-18 filed on February 20^^ 2018 fÈxhsbit "X^î" attached'to this mv
Affidavit] end several additional grievances fExhibits "X~2". "X-3" and
"X-4" - ^rievancss filed against the Refendant attached to- this my
Affidavi^againsf the Défendant.



33. , HAT or, Apri! 20'\ 2018, rte Union'.objected to rte befendenfs demand
. find,r,9 it unreasonoble, [ExMbit. " X-3~ .attcihed to this my Affidovit]

34. THAT on April 23-^ 2018, rte Défendant threatened to impose further-
sanction upon me, if I do not provide aii original cooizs of ail exams I
admimstered for. the fd! of .2017 deâpite the unio.Vs objection to its
unreasonable demand and renevy.its threat on April 24^^-, 2018 [Exhibit "Y-
-—- Letters/bemands to orovide al! orîmml copies of ail
exams marked by me dtirma the FaSi o4 20Î 7 dat^-d April 24^^ 2018 and

. Unhn's obsecthre ktter - ExhJbit "X-5'l\

35. 1 IriAT I verlfy believe that the request for disclosure and production of the'
Qocuments {is'îed in my motion Tor production is the scme -as the rs^uesf for
production I prsvicusiy mode in 2015 in the. proceeding before the Mew
Brunsw/ick Human Rights Commission;

r' '

.36. ! HAT I gIso veriîy belieye. based on the jurisprudence, on point thct not only
the documents t or which I am seéking the production are identlcal in both
the proceeding before the Nieiv Brurtswick" Human Rights Commission and the
proceeding berore the Court, buT rhey are arçudbly relevant end involve the
same materials which formed the basis of my Affidavit of Documents end as
such must be produced are-recuésted;

•

37. THAT ï veriîy belTeve t.hat the Défendent has in its possession and control
..more than 1000 pages of documents that are arguabiy relevant to the issues '
before the Court.

38. THAT î aiso veriîy believe that this is net thé first time î cm' seeking
production of the documents listed In my motion: Aiready on October 16^"^/
diOlo, the Défendant soughr an extension of time ta resoond to my human
rights.

38.1. THAT by îetter of the same day, October 16'^"', 2015, the New
Brunswick Human Rights Commission extended the Defendant's time to •
respcnà to my Human Rights Compicint. by November SO^*", 2015
[Exhsbst "Z-i - Letter dated' October î 6*^ 2015 -attached to this

U
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♦M38.2 THAT on November thé Nev, Bronswiok Homon Rights Commission
granted the extension orrrme sought by the Défendant to respond to
my Human Rights Complcint. [Exhibit "Z.2" -
Novembsr 3*" ^ 2015 attcched to this my Affidavitl-

38.3 THAT November 30^^^ 2025, counsel for t.he Défendant, Mr. Sacha
Monsset sought fupther extension of timé f.rom the New Brunswick
Human Rights Commission on the bcsis t.hat he needed more time to
review more thon a 1000 pages ôf documents or more referred to in
pcraiO.l above noted. [Exkibst "Z-3" - Lsttsr datsd Ùecember
2015 attached to thss mv A' f-f'idnwf.y

'  t

38.4 THA i apart from the request for an extension of time to review more
than 1000 pages bf document reiated te issue at bar, this is not the
first time the Piaintiff is seeking disciosure and production of the
documents referred to jn the motion for production.

38.5 THAT this request was initiaiiy made in 2015 in c reiated and identical
subject-màtter and was addressed dy counsel for the Défendant on
December 18'^ 2015 Ses Exhibit 'T' - Letter.dat&d ùscsmbzr
2015 attacked to this mv Affidavitl.

■3.8.6 THAT in thct correspondence, 'Defence counsei stated:

LM dssTiCiliGs ds pTvductioh ds docu^snits

Fmaîemsnt, /Iâ.. Ayàngtria dasnands, en se fondant sur la décision
d'j Tribunal des droits de la- personne de l'Ontario dans Badoulary
c Conseil des écoles catholiques du Centre-Est, 2013 HUTO 360
CanLii, également à la Commission de demander â l'intimé la
aivulgation ..et la production des documents ayant trait aux
qualifications, de fc " candidate retenue, Mme Stéphanie Maillet,
soit les. documents qui ont été pris en compte .pour décider de lui

. accorder un contrat en 2013, de lui offrir ur^ etstrevue, et de
s'embaucher en 2014. Paméia Schsavoni le 18 décembre 2015
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L Université soutient que ' îa Commission n'a pas le pouvoir
p ordonner la production. ds _ docusnents c cette étape de la
procédure. Si, -et séiilèment si, là Commission détermine que Sa
plainle' a potentiehemént ûw mérité, une enquête s'en suivra et les
dacumsnîs pertinents seront ' revises par les enquêteurs de la
Commission.

38.7 THAT at thct tirae, in ifs lettcr dated'pecember 18'^^', 2015, fExhibit
K attached to îhis my Affidavitl. the Défendant ciafmed that the
Commission did not hâve the iegai cothority. to direct the production
et the screenlng stage of the complaint unti! such time after an
investigation is !odged. [ Exhibit "C" Motion for Secursty for costs
and Exhsbêt "£)" Affidcvit fikd in sgjggort attached to this my

^  39. THAT untii todcy's date the Défendant hos neither moved to strike the
5  Plaintiff's Statement of'Claim as indicated in its Statement of Claim or
I  /Aotion for secyr-lty of cç-sts .nor fiie.its Affidcvit of Documents;

I  40. THAT it is now more 8 mo.nths since.the pieadings had been ciosed and more '
'  than 8 months since Défendant first "suggested its intention to bring a
^  ■ motion to strike the Plaintiff s Statement 6f Cîaim;
"I ■ ■ ■ ; _ . • "

41. • THA 1 it is now moPe than 60 days since the Défendant y/as required to file
j- and serve its Affidavit of Documents and to produce a copy of a!i docuînénts

feferred to in its Affidavit of Documents as required by Ruies 31.02(1) and
I  3102(2) which required it to serve the Défendant w/îth both his Affidavit of
.1 • Documents and g copy of each document- listed in Scheduie A f his Affidavit

(Porm 31A) with 10 days end fûiîed to do so, despite several dema.nds frqm.

]  me;

I  42. THAT the Défendant has aiso faiied.to compîy with Ruie 79.06 (1) (a); (b)
J  and c - despite many -demcnds ' to do so based f aisé pretences and delay

tactics; . '

.43. THAT î make this Affidavit in good faith and in strong opposition to the
1  respondents' late, prématuré and prejudidaî'motion for security for costs.

I

I
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SWORM TO Qt ChariottetoM/n, in ths )
County of Queens, Prince Edward Isicnd, )
this 7''^ day of May. 2018. ' )
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'  . Court Fiie No,

IN TKE COURT OF QUEEN'S BENC.H OF
NEW BRUNSWICK

TRIAL DIVISION

"JUDiCIAL DISTRICT OF MONCTON

BETWEEN;

-and-

N° du dossier :jViiv1-5S-17

DANS LA COUR DU BANC DE LA REINE
DU NOUVEAU-BRUNSWiCK

DiViSION DE PREMIÈRE INSTANCE

CIRCONSCRIFTIGN JUDiCiAIRE DE

MONCTON

ENTRE: . ' -

Noël Âyengma,

et

requérant,

UnsYersfté de Moncton,
campus de MoncÉon,

intimée.

NOTICE OF fi/(0T30N

(FORS^ 37A)
AVsS DE ItSOTîON

(FORPi'iULE 37A)

ro: DESTINATAIRE:

Noël Aysngms, requérant
75, rue Cortland
Chsriottetown, iPE CIE 1T4

Commission des droits de la personne du
Nouvesu-Brunsvvick

Place 1504

200. rus Chamoiain, bureau 320
Dieppe, NBE1X1PI

i

i

i

1 hs Respondent wil! appiy to the L'iniimee présentera une moîlon a
Court at Moncton, New Brunswick on the , la Cour à.Mpnqton, Nouveau-Brun^ici^ je

dayof 201-7 at p.m. ' '.Ui llùT 2017, èl_h^
for an Order that: pouHobtenir les ordonnances suivantes ;

rajournement de raudisnce de la'requête en révision judiciaire prévus pour le 18
juniet 2017 :

fi) . jusqu'au paiement ce la sûreté en garantie des dépens sollicitée cans la
présente motion en vertu de la règle 58.04 des Régies de procédure] et
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(ii) BU moins SO jours suivant Ma production du dossisr complet de la

Commission, en vertu de !a. régie 37,10 et/ou de la règle 3S.08 des
Règles de procédure-, . '

(b) la production du dossier complet qui fut considéré par la Comrriission des droits
de la personne du Nouveau-Srunswick (ci-après la « Commission ») dans sa
décision faisant Tobjet de-la'requête en révision judiciaire du requérant en vertu

■  de la règle 63l10 des Règles de procêdûre du No'uveàu-Brunswick; - ,

(c) une sûre-cé en garantie des -dépens en vertu de is régie bS.01 des Réglés de
procédure; - ' ■ '

(d) l'abrègement du délsi de signification de la présente rfeotion en vertu de la règle
3.02 des Règles de procédure du Mouveau-Brunswick; ■ '

(e) les frais et dépens de cette -motion: et

(f) toute autre mesure jugée équitable par cette Honorable Cour.

2. The grounds to bs argued are that: -Les motifs soulevés sont:

(a) Le 2S mai 2017, i'Université de Moncton (i'« Université) a été signifiée avec la
présente instance, ainsi qu'une poursuite (dossisr MC-3S6-20i7) impliquant les
mêmes parties et la rnême situation de fait;

(b) Le 19 juin 2017, ies procureurs de l'Université ont reçu signification du dossier de
la requête du requérant;

(c) Le dossier ds ia requête du Tequérarit ne îcurnit pas a la Cour !e dossier complet ■
qulT'-ut considéré par la Commission dans sa décision qui fait l'objet de !a ,
demande la requête en révision judiciaire du requérant;

(d) ii est nécessaire à l'exercice approprié du pouvoir de con-crôie et de surveillance
de la Cour d'avoir une" copie complète et officisiie du dossier de la Com.mission
avant ce procéder à i'audiencs de la requête;,

le) ' L'Université a égaiement l'intention de s'objecter à i'admissibiliîé d'une partie
importants de l'afndavrt du reQ'Jér.ant assermenté !s U- mai Zui7, iequsi -fut
déposé à l'appui de sa ."equete et présente.'a donc une motion visant à taiie
radier en fout ou en- partis cet s-fn-ciavit qui devrait être entendue avant î audience
de la requêts afin de régulariser le dossier qui est proprement devant !a Cour;

ijUnlversité doit déposer et signifier sous pe'U son exposé ce ia dctense dans la
cause i7iC-38S-2017 et compte ensuite présenter une iT.otion pour jugement
sommaire et/ou pour faire radier son avis -ce poui suite,

m'. Ayangma est un résident de i'Iie du Prince-Édousrd et ne réside pas
habituellement au Ncuveau-BrunstvîGk;

(f)

(g)

'  i

1  •'
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(h) il existe plus de 150,000.00$ en jugements enregistrés cdntre M. Ayangma à "îie
du Princs-Edouard qui demeure impayé et ces jugements sont, tous en en
grande majorité, pour des dépens ordonnés contre le requérant a la suite de
nombreuses procédures judiciaires qu'il a intenté devant divers tribunaux de
cette juridiction;

(i) L'Université propose que la présente motion soit, au besoin, entendus par appel
conférence.

3. La Requérante invoquera ies Règles 1.02.1, 1.03(2), 1.08, 2.04, 4.05, 37, 38, 39, 58, 59
et, 69 des f?sg/3s.a'e procédure du Noijvasu-Brdnswick.

4. À i'audience de la motion, les arridavits ou ies preuves iittéraies suivantes seront
présentés:

(a) Affidavit d'Edgar Robichaud assermenté !e'30 juin 2017.

You are advised'that:

(a) you are entitled to issue
documents and présent evidencs
at îhe hearing in English or
French or both:

(b) the Respondent intsnds to
jSrocssd.in the French 'isnguage;
and

(c) .if you intend to procsed in ths
other officiai ianguage, an
interpréter may be required and
you must so advise the derk at
îeast 5 days before the hearing.

DATED ai Moncton, tnis day of
,2017.

(2

Sachez que :

i) vous avez le droit d'émiettre des
documents et de présenter votre
preuve à l'audience en français,
en anglais ou dans ies deux
langues;

(b) l'intimée a i'i.ntsntion d'utiliser la
langue frsnçaise; et

(c) S! VOUS avez l'intention d'utiliser
"autre langue officieite, les"
services d'un interprète pourront
être requis et vous devrez en
aviser le greffier au moins 5 jours
avant l'audience.

r.AI i à Monc'£on,,N.-3., le 4 juillet 2017.

Stewart rMcKelvey
"Avocats de rintimée

Par: Sacha D. ti/îorisset

Préparé par :

ri
STEWÂRT SiïcKELVEY
Avocats - Notaires

644 rue Main; bureau 501
[■•/lonGton, N.-B. El C 9R1

i éiép'none : 506.853.1970
Télécooieur : 506. S58.8454
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No ds dossier: MM-68-17

j! ENTRE;
J!

COUR DU BANC Dtz LA REîNE DU NÔ.UVEAU-BRUNSVviCK

divisiondepremiêrejnstais-ce" ^ ■ ■ i ^
'  J

CIRCONSCRIP ! iON JUDiCiAîRE DE MCNCTON

NosI Âysiigma,

JUL Û 4 2017

-"•i/iONCTpH^.

requérant,

-et- ■

Uïàîversste de iVîoncton, campus de fiiloncton,

jÎ intimée.

J  . ■ : ÂFFîDAVgT . .

j  <^-ns ia province du

.  connafssance personneile de (a matière ci-dépcsée. ̂ <5 sous avis conTaïe
Historique des procédures

2. l e requérant Nos! Ayangma, est s remploi de i'Université à.titrs de charoé de cours à
.  sdministratioK';^ aS^s

fjînn.i mVS chargé de cours, M. Ayangma est un employé■  rr^emore dune unité.ds négociation, soit runité i! de iAssociation des

<TABFPUM''rf professeurs de rUniversitè de iVioncton (ci-après
3. L'Unité il de i'AB.PpUM regroupe les chargées si chargés de cours ainsi, que les

monitrices et rnoniteurs cliniques du Campus de fvloncton de l'université de Moncton
alors que .'-unité i de TABEPUM, une unité distincte, regroupe les bibliothécaires.'
professeures, professeurs ainsi que ies chercheu.'-es st chercheurs du Camous de
Moncton.de i'Universi-ié de Pi/ioncton.

4. En juin 2013, un professeu.-'de la Faculté d'administration des affaires s pris sa retraite.
L'Université a d'abord pourvu ce poste devenu vacant par un cont.rat temporaire d'un an.'
Ensuite, le poste fut pourvu par un contrat régulier pouvant mener à ia permanence
débutant le 1®''juii!êt 2014.- Le poste en question est visé par "unité i de i'ASPPUM.

5. M. Ayangma a soumis sa candidature pour obte.nir le peste susmentionné et celle-ci ne
fut pas retenue, ni pour ie contrat temporaire d'un an .ni pour !e con-trat régulier.
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'6. Wi. Ayangma s d'abord contesté les décisions de l'Université quant à i'octroi du poste

qu'il convoitait par l'entrerniss d'un grief daté du 12 mai 2015 lequsi i'Universiié a refusé.

Procédures actuesses devant fe Cour du,Banc de la Reirte

■ 13. Le 2,S mai 2017, "Université a reçu signification des documents suivants :

(a) une requête en révision judiciaire (l'acte introductif dé ia présente instance)

eï

V

un avis de poursuite accompagné'-'d'un exposé de la demande intentée par ML

453694 v2

i, )
Une copie du grief de Wl. Ayangma est ci-jcints à titre de pièce « A ». _ " 1-

1

J
7. Le grief susmentionné'fui éventueilement retiré par le syndicat de M. Ayagma.-- ' Une

copie de !a lettre de i'ABPPUM à cet effet est ci-jdinte à titra de pièce « B ». ' ■

8. ' Le 6 juillet 2015, M. Ayanama a déposé une plainte à la Commission des droits de l|. . |
personne du Nouveau-Brunsvi'ick (ia- « Commission ») dans lequel il àiléguaiî de. la j j
discrimination dans i'àttribution du contrat temporaire et du poste permanerji ^
susmentionnés. Une copie de la plainte de M. Ayangma est ci-jointe à titre de pièce j
« C ». , 1

B. L'Université s'est objectée à ia pia'inte au motif qu'aile était non fondés et, de plus,
qu'elle n'avait pas été déposée dans le délai d'un an prévu dans ia Loi sur les droits de
la personne. , ■■

10. Le 22 décembre 2016, le personne.! de ia Commission a émis un Rapport de t
prolongation du délai pour le dépôt d'une plainte et-Rapport sommaire de rejet, dont une i l
copie est'ci-join'cs à titre de pièce «.D s recomimsndant à la Commission de rejeter non 1
seulement la demande de prolongation de délai de IVi. Ayangma. nhais également sa .
plainte au complet. ■ |

11. Le 2 mai 2017, la Commission a rendu sa décision 'de rejeter au complet ia plainte dé M.
Ayangma. Une copie de la décision de la Comrnission est d-jointe à titre de pièce |
« E ». , ;• . . , )

12. Je suis informé par Me Sacha-D. Morisset, avocat de l'Université, et je crois véridique
qu'entre le dépôt de ia plainte le 6 juiilst 2015 et la décision de ia Commission le 2 mai , {
2017, M A>yangma a déposé auprès de la Commission plusieurs correspondances et
documents et que Me Morisset a également déposé plusieurs correspondances et
documents auprès de ia Commission ocur le compte de l'Université. .- )

■  i
.,.i

.  i
•  I

•  •)

■  1
■  ')

L"

:  ']
J

,  i

14. ia Poursuite, vraisemoiaDismeîii, =is'- ionucc -=^1 , . r-
"■ , . , . . n .1 A à !c P.nrr!iT!!<î?;iOn SDIT la t
so'Jlevee
décision
Facuité d'administration des attaires. . j

*. • L

15. L'Université continue d'être représentée par Me Morisset.



n
k  16.. ' Je -suis'informé par Me Morissei ex je crois yéridique. qLs'ii a déposé ie 9 juin 2017, un

"■ ■j;! avis d'intention ds présenter une défense dans la Poursuite- pour ie compte de
"  • l'Université. •

I  17. L'Universrfê a Pîntention de déposer un exposé ds ia'défense en réponse à ia Poursuite
U  '■ et, ensuite, déposer une motion pour faire radier la Ppu.rsuite ou obtenir un jugeme.nt

sommaire. '

'  |j ■ Dossier de sa Commission
1  '■ 18. Me Mprisset m'informe et je crois vé.ridique que ia 1 '9 juin 2017, il a reçu le dossier de la
I  requête préparé par M. Ayangms et que ce dossier de la requête est incomplet puisqu'il
îj ne "contient pas tous ies'documents qui ont été déposés par ies parties auprès de la

•  • Commission et que ia Commission aurait donc considérés en prenant sa décision.

:| 19. .Me Morissei m'informe et je crois véridiqOé qu'il a en sa possession la majorité des
J  documents déposés par ies parties auprès de ia Commission, mais qu'il est imporia.nt,
1  avant de procéder à l'audience de la requête en révision judiciaire, d'obtenir une copie
I  . officielle et compièts du dossier qui fut effectivement considéré par is Commission en

■  prenant sa décision.

■ j} 20. Me.Morissef .m'informe et je crois véridique que, dans certains cas, ia Commission peut
-| également considérer, en prena.nt sa décision,-des «notes d'infor.mation'» préparées

par son personnel, mais qui ne sont pas remises aux parties.

I  21. Me Morisseî m'informe et je crois verldique que ces « notes d'information » puissent
'i nota.mment. expliquer pou.rquol l'es' ènquêtéurs de ia Commission ont décidé ou non

' ] d'interro-ger csrtsins témoins ou de poursuivre certaines pistes d'enquête .proposées par
I  les parties.

•  • 22. L'Université estime donc qu'il est im.pératif que la Cour c'ctiephe un dossier complet et
i  officiel de ia Commission, induarrt toute « note d'information », avant d'entreprendre ia ,
■  révision judiciaire de la décision de la Commission.

j  Afîidavît du requérant

23. Maître Morisset m'informis et je crois véridique que l'a-frldavït du requérant soumis en
appui de ia r-squête contient des 'farts et arguments qui ne sont pas recevables en
preuve dans le contexte d'une .requête en révision juGiciaire.

24. Par conséquent l'Université a î'intention de présenter uns motion demandant à la Cour.
i  de radier l'affidavit du requérant en tout ou en partis.

1

Historique iftlgleux du requérant '

25 Maître Morisset m'informe et je crois yéridique qu'li y a plus de 100 décisions rapportées
dans is base de données de i'instiiut canadien d'i.nformation juridique (CanLH)
imoiiauant ie requérant comme partis.

{  ' " • ■ • . .1
26. Maître Morisset m'i.nforme et je crois véridique qu'une recherche des jugements impayés;

^  par jvi. Ayanama a été compiétès is 15 jui-n 2-0i7'et qu'il existe plus de 160,000.00$ en
!  (ugsments impayés par M. .Âyangma résultant ds procédures judiciaires, dont ia majorité.
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des jugements sont pour des dépens. Uns copie de cette recherche de Juge.ments et
sommsi.ré est ci-jointe à titre de pièce « G-»! -

27. Maître .Morisset m'informe et je crois véridique qu'une ordonnance de sûreté en garantie
des dépens a été émise par la Cour du Banc de ia Reine du Nouvsau-Brunswick contre
M.' Ayangmâ le 31 mai 2016 àâViS Aysngma c ABPpUM (dossier MC-7G5-15). Une copié
de l'ordonnance est ci-jointe à titre de pièce «-H ». i

28. À ma connaissance, M. Ayangma est un résident de i'îie du Prince-Édouard et ne réside
pas habitueilement au Nouveau-Brunswick.

29. Me Morisset m'info.nrie et Je crois, véridique que des recherches' dans le registre des
titres fonciers révèlent que • M. Ayangma n'est prop.riétaire d'aucun bien-fonds au
Nouveau-Brunswick. ■ ■

t  k

30. Par conséquent. l'Université s déposé une motion demandant que 'M. Ayangma
fournisse une sûreté en ga.rantis des dépens contre le requérant avant que toute
procédure contre-l'Université ne continae.

Sommaire

31. . En sommaire, l'Université demande s ia Cour d'ajc-umer l'audience de la requête pour
les .raisons suivantes :

(a)

■:b)

(c)

(d)

il est important que tes parties obtiennent une copie officisiie et complète du
dosqier de ia Commission avant de procéder à i'audience de îa requêté;

l'Université a f'intention de présenter une motion pour faire radier, en tout ou en
partie, i'affidavit de M. Ayangma qu'ii a déposéven appui à sa requête;

i'Univsrsité a présenté une motion pour une sûreté en garantie des dépens;

ii existe deux instances (is requête et ia Poursuite) qui dècouient des mêmes
circonstances et '"Université a l'intention de présenter des motions afin de faire
radier ia Poursuite ; et

ij est dans i'intèrêî d'obtenir une soiution équitabis des instances sur le fond, de
ia façon ia moins coûteuse et îa plus expéditive. que toutes ces questions
soient résolues avant de procéder avec i'audience de la requête sur le fond.

AFFiR§/2É SOLE?v^NELLE®ENt DEVANT vâOl à .
■ ^sJoGCtonr^comté de Westmonand et prqvino^jSd
^'oyyeau-BrupswIck

'SACHA D, Btj'RlSSc!
COii^MiSSAIRE AUX SERMENTS
EN m QUÂLfTÉ D'AVOCAT ;

Edgar R

.  {
•  ■ i

'  i
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Nofil Ayangma
75 CordandScreec

CharloEMtown, PE

CrE IT4

TcI902 628-7934

nocayngma@yahoo.ca

Occober 24*. 2018

This is Exhibil Jd id to in thj
aflidàvlt of n()f.
sworn/^rmed before Ffife {hteti
day y., 20.

■ttj

îîmisslonerofdalhs

The Honourable David D. Smich,
Chicf Josacc of chc Court of Quecn's Bcnch
of New Brunswick
C/O Micheline Glcixncr
Palais de Justice Monccon Law Courts
145 Assumpdon Bivd.
P.O. Box 5001
Moncton NB HIC 8R3

Re: Ayanpna v. Umveisii^ofMonctaa—Reqixcst&itiReassifnmKntnfTbra:(3^Ma.tùasPraàamlr
Assignedto the Haaottrable Tustice Tûaa-Patiî Oadlette of tbe Tueîicù>t ntifriri- ofManetan to
snothpr OT otiier Tudges ofthésame TadidalDistrict

Dear Chicf Justice,

I wrice to you Erst to express my concems regacding chc assignment to and acceptance by chc Honoutable
Justice Jean-Paul Ouclicce co beat and dcdde three matceis tnvolving che Univecsicy of Moncton and to
requcst chat ail chcsc chreé (3) macccrs: two (2) motions and onc application for judicial ceview schcduled
co bc hcard by chc Honourable Justice Jean-Paul Oucllctce, on Decembcr 17-18,2018, bc rcassigned co a
différent judgc, prcfcrably co a judgc wicliouc a connection whacsocver wich dic University of Monccon.

The reasons for my concems and for my requcst at this stage of che procceding co havc a différent Judge
rcassigned co my cases, are simply co permit the Honourable Justice Jean-Paul Ouelletce co review his
conduct and voluncaiy récusé himsclf from heaiing any of the maaccs before bim based on che grounds
scaccd bclow and avoid co dcal wich a moclon for récusai which J inccnd co makc ac the oucscc of any of che
chrcc hearings schcduled co bc heard by him cichcc on chc samc date or back to back.

A rcncw chc CD of procceding of Occober 5'\ 2018 would cnablc the Court co underscand why I bave
caised my concems ac cbis stage and prier ro the hearings of che motions and applicacion sec for Decembcr
17'^ and 18^2018,



n
i

4*
J  Both roy conceras and rlcquesc are based on chc foliowing grounds:

{a) Potential collusion which may arisc from any previous proximicy bctween che Honourable
p| Justice Jean-Paul Ouellecce and the Universiiy of Monccon;
L 1*1I  (b) Reasonable appréhension of bias which may acise from ch^ Honourable Jusctce Jean-Paul

OueDetce's conducr and/oc the scatemcnts/commencs he made during the heating die
I motions schedule for on Octobec 5,2018 which modons were adjoumcd for che 17*'' of

:  Occobcr co be hcacd cogcchcr wich my an application foc judicial rcvicw inicially sec down
forDcccmbcr 14''', 2018 and aiso adjoumcd for Deccmber I8'^ 2018.

I  •
Ui

Reyarding chc Potential Collusion:
n

Ui . . . . ■ . .
j  The Honourable Justice Jean-Paul OucUccrc is gtaduate of the Univcrsicy ofMoncton. He ccccivcd his

r-i Bachclor of Laws in 1984 and a Bachelor of Business Administration in 1977 ftora chc Univccsiiy of
I  Moncton.

It is my finn belicf boscd on chc appcoach taking by chc Honourable Justice Jean-Paul OucIIeccc ac the
hcaring he prcsided over on Occober 5^, 2018 and che cotnmcncs/scacemcncs chac he made dudng chc chac
heacing, tbac he may noc be impartial in the adjudication of die matcecs befbce htm.

In addition, it would appear bascd on the tericw of the CD of chc procccding of Occobcr S'^ 2018, thac
chc Honourable Juscice Jean-Paul Ouclletce may havc alccady pccjudgcd chc macccrs and sidcd with the
Univecsity bcfoce .che issue raiscd in che application for judicial review had becn acgucd befocc him.

Though I made a cacdcal décision co conducc my proccedings in English so as co avoid dealing with judges
chat havc gcaduatcd from chc Univecsity ofMonccon and mighc sidc.wich it, on impoztanc issues involving
chc Univecsity, I aiways end up with a Fcancophone judge who had geaduaced from and may hâve a de with

J  che Univecsity of Monccon and ic was che case with che application for judicial review recendy dccidcd by
Mt. Justice Zoël Dionne who abc rcceived his Bachelor of Laws from chc Univecsity of Monccon in 1982,

-, and a Bachelor of Ans in 1980 who heard and dismisscd my applicacicn for judidal review agaînsc the
Commission's décision co dtsmiss my compkinc against che Univcoii^r of Moncton, and awardcd SIC, 000
in costs against me. This décision is now before tlic Court of Appeal.

J  (b) Reasonablc Appréhension of Bias;

As a background information, I bcoughc cwo maccecs co this Court against che Univecsity of Mona[>n.

I. The fîtsc matcer was a modon broughc for nonçompltance by che Universicy of Moncton with
Rule 31 and failurc co serve and fie ics Afrtdavic ofDocumencs and produce ail relevant macenals
relaced co rhc seiccdon proccss undcr consideiadon. This motion was sec down for Occober S*"*.
2018 and assigned co the Honourable Tvscice Jean-Paul Ouellecce.
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2. The second mater rdaced co an application for judlcial rcvicw wbercas I concesccd chc arbiccacor's

junsdicDon co hcar and deccrmine a gricvancc which dealc wich chc employées adminiscracivc"
suspension of me wich pay pending che ouccome of an invcscigadon. This applicacion whicJi was
initially sec down for December 14*. 2018. was also assiyned co cfaa Honoucable Tustîce Tean-
Patil Ouéllecce.

3. On Sepcember I4r 2018, che Universiiy of Monccon Gied a motion pursuanc co various Ruies
and foc various reliefs including, but noc limiced co che sctifcing ouc of my chc Stacement of
Claim (Rulc.23) and for Summaty Judgmenc (Rulc 22). Thts motion was dpwn for
Oecober 5* 2018 and assianed ro cfae Honourable Tusrice Tean-Paol Ouelletce.

3.LDuring the hearing of thé cwo motions set for October S"*", 2018, which motions were
evencuaUy adjoumcd co December 17'*' 2018,1 also became awatc chrough discussions
in court chaclikewise the two motions bcfore che Motions judgc, the Honourable Justice
Jean-Paul OucUctte, chc application for judicial review I fîlcd, was also assigncd to chc
Honourable Justice Jcan-PauI Oucllette.

3.2. During tlie hearing of the cwo motions, the Honourable Justice Jean-Paul Ouellerte
conducced hhnselfin a manner chacl belicvc raised serions conccms abouchis ability ro
maincain die rcquired imparcialiry and ncutraliiy in decidmg any macter involving the
Univcrsity of Monccon.

3.3. During chat hearing çhc Honourable Justice Jean-Paul Ouellctte madc ccttain
comments/staccmcncs chat would case doubt in his ability as judgc ro cemain impartial
and ncucral in his decision-making proccss or co propcrly adjudicatc chc matcers before
liim.

3.4.Somc of chc commcntsmadc by chc Honourable Justice Jean-Paul Ouellcccc in relation
to my application for judicial cvcn thougfa noc before him that day, and especially when
he suggested I do have problem with my applicacion becausc I Iiave refùsed to provide
a copy of my chesis co chc Univcrsity, evcn chough this issue was clearly noc before hûn
at chc cime nor fotm che basis of my application for judicial rcvicw suggest chat he had
alrcady formcd an opinion on a matccr chac chat wlU corne before him in a lacer date.

3.5, In addition, and curiousiy so, chc Honourable Justice Jean-Paul Ouclletre also pennittcd
che Univcrsity of Monccon to cure or atcempr co cure an omission tbac was fatal of its
motion co scrikc or for summaiy judgmenc, by peimitting ic wichouc detcrmining che
issue ofnoncompliance, chat was before, to serve and fîle a draft Afïîdavit of Documenta
which hc kncw or ought to have known was noc only incomplète, but also foimed the
basis of che my argument co dismiss chc Univcrsity s motion undcrRuIc 22, cven chotjgh
thcre was no motion for an extension of cime co file an AfEdavic of Documents.



It is my position thac such conducc from a judgc may veiy well, not only préjudice a part)', but could also
raisc a reasonablc apprehensioft of bîas which cannor be cured.

It is chcrcforc folJows. in bght of ail of forcgoing, and in ordcr to avoid any appcatancc of impartiaJiij' and
lack of ncucralii}', bias and/or unfaïmcss and reasonablc appréhension of bias, thac chc Honourablc justice
Jean-Paul Ouellette x'oluncaril}' récuses htmsclf from hearing any of chrcc mattcrs now bcfore him and chat
the matccni already assigncd to him, be rcassîgned to another judge or ochcr judgcs, prcferably to a bilingual
judgc orsevcral biltngua] judgcs who absolucêly no tic wbatsocvcr wich chc Universicy ofMoncton.

Your. Truly,

Noël Ayangina

The Honourablc Justice Jean-Paul Oucllctcc
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CIRCONSCRIPTION JUDÏCTAIRE
DE MONCTON

COUî^ OF 3 BENCti
TfôALOiVtSiOtt
CSONCTOM,>1&

DEC 0 3 2D1B
COUR DU SANC DE LA REINE
DflL De (NIïTANSE

^Hœ>aciPN>N.-a. ■
DëPOE-&^|n?;PM

PUINTIFF/

APPUCANT

UNIVERSITV OF MONCTON. MONCTON CAMPUS

DEFENDANT/

RÊSPONDENT

ASSOCIATION DES PRÇ^ESSEURS ET BIBLIOTHECAIRES

DE L'UNIVBRSITE DE MONCTON. CAMPUS DE MONCTON

RESPONDENT

NOTICE OF MOTION

(FORM 37A)

TO : UNIVERSrry OF MONCrOK MONCTON CAMPUS

STEWARTMCKELVey

Biue Cross Centre

644 Main St. Moncfon. NB EIC ÎE2

Couî^el for the Defendcmt

Tel; (506) 853 1942

&îiaîf smorîsset©stewartmckeIvey.com
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T

1
1

1

L  The Pb'htiff/Applfcortt Noël Ayor^ttàa wîll opply to Court et Moncton on /7 day
af T>lCC(^bt y 2Q18 Qt 9 'SOQMfor an arder af récusai, reifevîi^ the
Honouroble Justice Jean-Pœil Ouelfette from his responabïlîtîes to hÊor and
décidé <«d/or présidé over ony of the three (3) foHovwrg proceedmgs scheduied
to bc heard on Decembcr IT''" ceid IS^, 2018:

Ll, The Plointiffs motion for m order directing the Défendant, the
Universîty of Moncton, Moncton Campus, în the File MC-386-2018, to
serve and ffle its Affidovît of Documents and to produce ail relevmt

^  moterids that are in its possession ond control, as per the Ruics of
i, Court, on the groiaids set out in the Notice of Motion;
j1

I
I

L2. The Appiîcanfs Application for judidal review for on order, in the File
|i AW/l-78, settîng cside the Arfaîtrotor's décision to deny hls grievance,
i  on the ytjonds set out în the isJotîce of Application;

i  L3. The Dcfendonfs nwfion to sîriks or for summary juc^ment dîsmîssing
^  the Piaintrffs Sfotement of Claim, in the File MC-386-2017,

j  2. The Srounds to be ca'gued at the heoring are thotî

?  ZI The Piaintiff/Applîcont foresees bios/reasonable appréhension of bias arising
from œiy decia'on process to bc used by the Honourabie Jushcc Jeœi-Paul
Oueliette bosed on both:

i  ̂

j  (a) the proximilyfactwcen the Honourdîle Justice Jeart-Poul Oueliette ond
the Dcfendont/Respwident, the Unlversity of Moncton, Moncton

]  Campus as detailed in the letter dated October 24^, 2018, addressed
J  to both the Honorable Chief Justice Smrth ond the Honourabie Justice

Jean-Paul Oueliette, in which letter, the Plaîntiff/Applîcont reguested
that the Honourabie Justice Jean-Paul Oueliette elthcr voluntarîly
récuses hfmself from the files MC 386-2017 and AAM 78-2018 or that
he be excused or retnoved from these files;

]
J  (b) the manner in which the Honourabie Justice Jeon-Paul Oueliette

corjducted himself and/or presîded over the îwo (2) AAotions that were
beforé him on October 5*^, 2018, which motions he adjoumed for
December 17"" ond 18''', 2018, as defalied in the letter dated October
24^, 2018, în whîdi letter, the Plaîntiff/Appllcant requested that he
either voluntarîly récusés himself from the files MC 386-2017 and MM
78-2018 or that he be removed from these fîles,

Affidavit Vl" aUnàted to tbis my AfUdtmf



m V -

3. At the hcorfrig of the motion, the foltowlng will bô presented and relîed upon:

3.1 The PWntîffMppUcanfs Aff idovit;

4. ym» arc advised thût:

(o) you are orHîied ta issue documents and présent evîdcnce at the hearirg
in &giîsh op French or both;

{b) the Plaintîff/Applicant intends to ppocccd in the English loi^uagc:
and

(c) if you intend to procecd in the oîher officîai langwge, an interpretw
may be requir'éd and you fnust sa advise the cterk ot Jeast 7 doys bef ore
the hearlng.

Dated this day cf becemfaer 2018.

NOa AYAKieMA, Plûintrff/Applicœit
75 Cbrtlond St. Chnrlottetown, ré,
Tel ; H; 902-566-3265

Cc!l; 902.628-7943

Email : noelasmoma<^vnhoo.ea:

TO t UNIVERSITy OF MONCTON

STEWART MCm.VEy

Blue Cross Centre

644 Main St, Monctpn, NS BIC1E2
Cbunsel for the Defcndont/Respondent
Tel: (506) 8531942
Emai! smopisset^stewartmckeivey.çôra

ANÛ TO; JOa MICHAUD

Pînk lorkin

Predericton, New Brunswick

Tel: 506 4581989

Tel: 506 4471467

Solicitor for the Respondent, ABPPUM



COURT FILES MC-386-2017

MM-78-2018

IN THE COURT OF. QUEEN'S BENCH OF

NEW BRUNSWICK

TRIAL DIVISION

JUDiaAL DISTRICT OF MONCTON

/Oh
No du dossier

COUR DU BANC DE U REINE

DU NOUVEAU BRUSWICK

DIVISION : PREMIERE INSTANCE

CIRCONSCRIPTION JUDICIAIRE DE

MONCTON

NOËL AYANSMA

V.

PLAINTIFF/

APPUCANT

UNIVERSITY OF MONCTON, MONCTON CAfA?US

DEFENDANT/

RESPONDENT

ASSOaATTON DES PROFESSEURS ET BIBLIOTHECAIRES

DE L'UNIVERSITE DE MONCTON, CAMPUS DE MONCTON

RESPONDENT

AFFIDAVTT OF NOËL AVANSMA FILED IN SUPPORT OF

THE MOTION FOR RECUSAL

I, NOËL AVANSMA, of Charlottetown, in the Province of Prince Edward Istand

MAKE OATH AND SAV AS FOaoWS:

1. THATI am the Plainfiff in the proceedings and action MC-386-2017 and the moving
porty in the production and récusai motions to be heard on December 17*'' -18"', 2018:

2. THAT I am aiso the Applicant in the Application for Judicial Review Pile # MM 78-
2018 for an order setting aside the order of the Arbitrator, which order dismissed
my grievance against the Respondent, the University of Moncton, Moncton Campus,
which Application wos aIso set down for hearing, on December 17"' -IS*", 2018;



3. THiAT I am qIso the Responding Party in the Defendant's motion for an arder for
summary judgment and/or to strike my Statement of Claim in the File # MC 386-
2017;

4. THATI have serious concerns with the fact that al! three (3) matters referred to
above and in my Notice for Motion for récusai, have been assigned to the Honourable
Justice Jean-Paul Ouellette, of w/hom I doubt his neulrality and impartiallty.

5", THAT there seems to exists a close proximity betwcen the Honourabic Justice Jeon-
Paul Ouellette and the Defendant/Respondent, the UmVersity of Moncton, Campus of
Moncton as dctailed my letter dotcd October 24^^, 2018 addressed to both the
Honourable Chief Justice Smith and the Honourable Justice Jean-Paul Ouellette, See
Exhibif-A affached to fhis my Affidavit;

6. THAT having pcrsonally participated in a hearing presîded over by the Honourable
Justice Jean Paul Ouellette on Octobcr S**", 2018 and based on the manner he
approachcd the motion as detailed in my letter of October 24♦^ 2018, I have
apprehended as a resuifs, reasonable appréhension of bias from the manner in which
the motions before him were dcalt with, as detailed in the letter dated Octobér 24^^
2018 attached to thîs my Affidavit as Exhibit-A\

7. THAT based on the manner in which the October 2018's proceedings were
conducted and/or presided over by the Honourable Justice Jean Foui Ouellette, I do
not believe that justice wlll be servcd in shape and form if ûII three (3) matters
referred to in my Notice of Motion are dealt with and/or decidcd upon by h/m, as I
seriously doubt that of his impartiality and neutrality in addressing the issues before
him;

<5, THAT I verfly believe that the only reasonable and honourable outcome and easiest
way to avotd any charge of bios and to make justice to the parties, would be that the
the Honourable Justice Jean-Paul Ouellette récusés himself, from the files MC 386-
2017 and MM 78-2018'for the reosons set out in my letter dated October 24*^, 2018,
addressed to him, which letter has been referred to as Exhibit A attached to this
my Affidavit;

41. THAT I make this Affidavit in good faith and in strong opposition to have the
Honourable Justice Jean-Paul Ouellette présidé over the three (3) matters now
before him, as I do verily believe that he cannot be neutral and impartial in any of his
décision making processes, as X do aiso verily believe that he hos already made his
mind and has already predetermined the outcome of some of the issues now before
him before hearing ail of my evidence and arguments.
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SWORN TO at Charlottetown, in the )
Couniy of Queens, Prince Edward Island, )
ThisI 1*^ day of Decemfaer 2018. )

maJt\ Kifaai
kOMAAiSSIONER FOR TAIŒNS OATHS

Sarah Elise Hébert
AConunissionerofoaths

My Commission Expires Dec. 31,20

NOËL AyAm^^A


