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TAKE NOTICE that Kerry J.D. Winter, Jeffrey Barkin, Paul T. Barkin and Julia Winter,
personal representative of Dana C. Winter, deceased, apply for leave to appeal to the Supreme
Court of Canada under section 40(1) of the Supreme Court Act from the judgment of the Court of
Appeal for Ontario (C64434) made on August 29, 2018.
AND FURTHER TAKE NOTICE that this application for leave is made on the following
grounds:
1.

Kerry J.D. Winter filed an incomplete Application for Leave to Appeal on October 29,

2018 as a self-represented litigant. He subsequently filed a Notice of Application for Leave to
Appeal on April 23, 2019.
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HOOD J.
REASONS FOR DECISION
Introduction
[1]
The plaintiffs in this case are siblings, with the exception of Julia Winter, who is their
sister-in-law. The plaintiffs’ parents, Louis and Beverly Winter, died when they were young. The
defendant, Bernard C. Sherman (“Sherman”) was the Winters’ nephew and is the plaintiffs’
cousin.
[2]
The Winters owned a number of companies that were involved in the pharmaceutical
business (“the Empire Companies”). Royal Trust Company and Royal Trust Corporation of
Canada (“Royal Trust”) was the executor of the Winters’ estates, and administered the estates
until 1994. The plaintiffs are the beneficiaries of the estates.
[3]
In 1967, Royal Trust sold the Empire Companies to Sherman and his business partner. In
1974, Sherman founded Apotex, another pharmaceutical company.
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[4]
In 2006, the plaintiffs started an action against Royal Trust alleging, among other things,
that Royal Trust was negligent in the enforcing and drafting of an option agreement and a royalty
agreement with Sherman as part of the sale of the Empire Companies. For the purposes of this
motion, I am only concerned with the option agreement. Simply put, the plaintiffs blamed Royal
Trust for permitting Sherman to get away with dishonouring of the option agreement, which they
said entitled them to 20% of Apotex.
[5]
In 2007, the plaintiffs started this action against Sherman, alleging that he breached the
fiduciary duty he owed to them by dishonouring the option agreement and that they were entitled
to 20% of Apotex or the equivalent in damages.
[6]
Royal Trust brought a motion for summary judgment seeking a dismissal of the action
against it in its entirety. On June 26, 2013, Justice Perell granted part of Royal Trust’s motion
and dismissed the part of the action dealing with the option agreement. The plaintiffs appealed.
On June 16, 2014 the Court of Appeal dismissed the appeal.
[7]
Sherman now moves for summary judgment, arguing that this action is an abuse of
process and, alternatively, that there is no genuine issue requiring a trial. The defendants argue
that this claim is not an abuse of process, and that the issue between the parties is whether
Sherman owed them an ad hoc fiduciary duty in relation to their interest in obtaining
employment in Apotex and a 20% equity position in Apotex. The defendants agree that the issue
of whether Sherman owed an ad hoc fiduciary duty is amenable to a summary judgment motion.
[8]
For the following reasons, the plaintiffs’ action should be dismissed and the defendants’
motion for summary judgment granted.
Facts
[9]
Louis and Beverly Winter passed away in 1965 within 17 days of each other. The
plaintiffs are their children, with the exception of Julia Winter, who was married to the late Dana
C. Winter. The plaintiffs were young at the time of their parents’ deaths.
[10] The children were the beneficiaries of their parents’ estates. Royal Trust was appointed
as executor of the estates.
[11] Sherman was the nephew of Louis and Beverly Winter, and is the plaintiffs’ cousin.
When the Winters passed away, Sherman was at MIT working towards his PhD.
[12] Before his death, Louis Winter ran a number of companies involved in the
pharmaceutical business (“the Empire Companies”). Sherman had worked for his uncle at the
Empire Companies from time to time.
[13] When the Winters died, Sherman made an offer to Royal Trust in a letter dated
November 25, 1965. He stated that he was “interested in purchasing all the assets of Louis and
Beverly Winter relating to the pharmaceutical and chemical industries and am furthermore
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anxious to protect the value of the said assets for the benefit of the children of Louis and Beverly
Winter”. He therefore proposed that he would “assume the position of General Manager of the
pharmaceutical and chemical companies until January 31, 1966, in consideration of……the right
of first refusal on the sale of the…..assets”, a salary, and the use of an automobile. His offer was
open for one day. Royal Trust rejected the offer.
[14] The plaintiffs argue that this letter was a representation made to Royal Trust that
Sherman would protect their future interests and that it was the start of what they argue was his
Commitment and Undertaking giving rise to an ad hoc fiduciary duty owed to them.
[15] His offer rejected, Sherman continued with his studies. Royal Trust continued to run the
Empire Companies. In 1967, however, Royal Trust decided to sell the Empire Companies’
business. The history of the sale is set out in Justice Perell’s decision at paragraphs 94 to 100 of
his reasons; I will not repeat it here. Sherman and Joel Ulster’s offer of about $450,000 was the
higher of the two offers, about $100,000 above the only other offer.
[16] The Sherman & Ulster offer also included an option for the Winters children to be
employed by the purchased business and to acquire 5% of the shares of the company if employed
for two years.
[17] The option had four pre-conditions attached; the opportunity of employment and
subsequent acquisition of shares would only arise if all four pre-conditions were met. If any one
of the conditions was not fulfilled at the point in time when the children were to have the
opportunity of employment or share acquisition, Sherman’s obligations were to be null and void.
[18] Royal Trust had wanted stronger option terms that would have inhibited Sherman’s
ability to resell the purchased business or take the Empire Companies public. Sherman refused
such terms. As Justice Perell put it at paragraph 123 of his reasons:
Sherman was only prepared to offer a limited, qualified, contingent and conditional
employment agreement and option agreement. He was asked to be more expansive and
generous, but he would not be moved….Royal Trust did not leave any money on the
negotiating table by negligently drafting the Option Agreement or by not squeezing Dr.
Sherman to ensure that his promise extended to employment and an interest in any and
every generic drug business in which he might become involved in the future.
[19] The shares in the Empire Companies were owned by Sherman and Ulster Limited (“S &
U”). In 1969, S & U, entered into a share swap with the shareholders of Vanguard Pharmacy, S
& U’s largest customer. As a result of this transaction, Sherman & Joel Ulster no longer
controlled S & U.
[20] In late 1971, the shares in S & U were purchased by ICN, a publicly traded company. In
exchange for his S & U shares, Sherman received ICN shares. While the option agreement
arguably became null and void at the time of the 1969 share swap, it is clear – and was found by
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[21] In 1974, Sherman founded Apotex, which is in the business of manufacturing and selling
generic pharmaceuticals. As sworn by Sherman – and as found by Justice Perell and confirmed
by the Court of Appeal – Apotex did not own or use any of the assets, goodwill, property or
business of the Empire Companies. The definition of “purchased business” in the asset sale
agreement of the Empire Companies and the option agreement does not apply to Apotex. At
paragraph 157 of his reasons, Justice Perell found that “Apotex cannot be interpreted to be the
“Purchased Business” under the Option Agreement……The Plaintiffs’ interpretation is wishful
thinking beyond fanciful.”
[22] The plaintiffs’ claim against Sherman has gone through a number of revisions since it
was first issued in 2007. The most recent version was amended on October 25, 2016. In it the
plaintiffs plead that Sherman made a Commitment to Royal Trust to grow the Empire Companies
for the benefit of the plaintiffs, as future shareholders and employees, which was one of the
reasons Royal Trust agreed to sell the Empire Companies to Sherman and in order to provide
some assurance that Sherman followed through on his Commitment, the option agreement was
created.
[23] The plaintiffs then plead that in providing the Commitment to Royal Trust Sherman gave
an Undertaking to the plaintiffs to act in their best interests and not to place his interests ahead of
their own. This Undertaking gave rise to an ad hoc fiduciary duty to the plaintiffs which
Sherman has breached.
[24] Sherman and Apotex are the focus of the plaintiffs’ complaints. There is no evidence of
Joel Ulster being involved in any of the matters at issue. There is one reference to Myer F.
Florence in Kerry Winter’s responding affidavit. The pleading makes very minimal reference to
Ulster or Florence. The alleged Commitment and Undertaking were from Sherman and he, it is
pleaded, is the ad hoc fiduciary.
Summary Judgment Principles
[25] Summary judgment is available where there is no genuine issue for trial: Hyrniak v.
Mauldin, 2014 SCC 7, 366 D.L.R. (4th) 641, at para. 34.
[26] The court will find that there is no genuine issue requiring a trial when it is able to reach
a fair and just determination on the merits. The motions judge should determine if there is a
genuine issue requiring a trial based only on the evidence before her, without using the factfinding powers in Rule 20.04(2.1) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194:
Hyrniak, at paras. 49 and 66.
[27] The standard for a “fair and just determination” is not whether the procedure is as
exhaustive as a trial, but whether it gives the judge confidence that she can find the necessary
facts and apply the relevant legal principles so as to resolve the dispute. The evidence need not
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[28] On a summary judgment motion, the court is entitled to assume that the parties have
advanced their best case and that the record contains all of the evidence the parties would present
at trial: Sweda Farms Ltd. v. Egg Farmers of Ontario, 2014 ONSC 1200, [2014] O.J. No. 851, at
para. 33.
[29] While summary judgment can operate as a timely, fair, and cost-effective means of
adjudicating a civil dispute, it has its limits. Not all civil disputes are amenable to a final
adjudication on the merits by summary judgment. In certain cases, adjudication exclusively on a
written record poses a risk of substantive unfairness. Great care must be taken to “ensure that
decontextualized affidavit and transcript evidence does not become the means by which
substantive unfairness enters, in a way that would not likely occur in a full trial”: Baywood
Homes Partnerships v. Haditaghi, 2014 ONCA 450, 120 O.R. (3d) 438, at para. 44; see also
Cook v. Joyce, 2017 ONCA 49, 275 A.C.W.S. (3d) 399, at para. 91.
Summary Judgment Analysis
[30]

In my opinion, I am able to decide this matter on a summary judgment motion.

[31] The plaintiffs argue that in order for Sherman’s actions to give rise to an ad hoc fiduciary
duty, there must have been an Undertaking that resulted from a Commitment to Royal Trust. I
find that Sherman did not make such a Commitment. There was, accordingly, no Undertaking,
and Sherman owes no ad hoc fiduciary duty to the plaintiffs.
[32] The plaintiffs argue that certain correspondence from Sherman created a Commitment to
Royal Trust. I fail to see how any of it did. The letter written in November 25, 1965 was merely
an offer to Royal Trust that was rejected. Without acceptance of the offer, there could be no
legal Commitment from Sherman. The other correspondence, written around the time of the sale
of the Empire Companies to S & U, was nothing more than a reiteration of Sherman’s position
vis-à-vis the children as set out at paragraph 14.00 of the purchase agreement and again in the
option agreement, which merely mirrored the wording in the purchase agreement.
[33] The correspondence cannot be elevated into something more. Sherman and S & U had set
out in writing exactly what they were prepared to do for the children following the sale of the
Empire Companies.
[34]



I agree with Justice Perell’s analysis, as confirmed by the Court of Appeal, that:
There was never an entitlement to an option agreement (paragraph 119);
Royal Trust attempted to have Sherman offer more but he refused to budge (paragraph
121);
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Sherman was under no obligation to offer employment opportunities to the children
(paragraph 122);
Sherman was only prepared to offer a limited, qualified, contingent and conditional
employment contract and option agreement (paragraph 123);
Sherman was asked to be more generous but would not budge (paragraph 123);
The option agreement expressed precisely what had been agreed upon by the parties
(paragraph 123);
The children were acquiring a right for which they had no legal entitlement (paragraph
125).

[35] The evidence, as set out in the original affidavit material that was before Justice Perell,
and Sherman’s more recent affidavit, affirmed January 27, 2017, clearly supports this analysis.
Kerry Winter’s affidavit, as I read it, does not provide any new evidentiary support for an alleged
Commitment, other than his alleged conversation with Mr. O’Brien to the effect that it was
Sherman’s promise and verbal assurances to include the children in the business that convinced
Royal Trust to sell to S & U. I was not referred to any evidence from Sherman’s more recent
cross-examination that supports different conclusions than those reached earlier by Justice Perell,
or that is contrary to Sherman’s position on this motion.
[36] I am unable to rely on the evidence from Mr. Winter concerning the alleged conversation
with Mr. O’Brien. It is hearsay which cannot be tested by cross-examination, as Mr. O’Brien is
dead. Secondly, these discussions allegedly took place in 2008 and therefore could have been
put forward on the Royal Trust motion in an affidavit from Mr. O’Brien, or alternatively, on a
Rule 39.03 examination. Thirdly, this evidence directly contradicts the purchase and sale
agreement agreed to by Royal Trust. Fourthly, the purchase and sale agreement contains an
entire agreement clause which specifically provides that there were no “verbal statements,
representations, warranties, undertaking or agreements between the parties.” Fifthly, it ignores
the fact that Sherman’s offer was $100,000 more than the only other offer. And finally, it
ignores Justice Perell’s finding, at paragraph 110 of his reasons, that Mr. O’Brien told Mr. Ward
that “[i]t appears that we have fully canvassed the market and our chances of selling the
companies at a higher price than offered by Barry Sherman would be minimal.” This was the
rationale for the sale, not the one now put forward by the plaintiffs.
[37] Even if it could be found that there was a Commitment to Royal Trust that created an
Undertaking, I am unable to conclude that Sherman owed the plaintiffs an ad hoc fiduciary duty.
[38] Six factors must exist to create an ad hoc fiduciary duty: Elder Advocates of Alberta
Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R. 261, at paras. 27 and 36. The following six
factors must exist:
(1)

the fiduciary has scope for the exercise of some discretion or power;

(2)

the fiduciary can unilaterally exercise that power or discretion so as to affect the
beneficiary’s legal or substantial practical interests;
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(3)

the beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding
the discretion or power;

(4)

an undertaking by the alleged fiduciary to act in the best interests of the alleged
beneficiary or beneficiaries;

(5)

a defined person or class of persons vulnerable to a fiduciary’s control (the
beneficiary or beneficiaries); and

(6)

a legal or substantial practical interest of the beneficiary or beneficiaries that
stands to be adversely affected by the alleged fiduciary’s exercise of discretion or
control.

[39] The plaintiffs argue that they were vulnerable. However, vulnerability alone is
insufficient to create a fiduciary duty: Elder, at para. 28. Even if there is vulnerability the
relevant consideration is the extent to which it arises from the relationship between the fiduciary
and the beneficiary. Here, the plaintiffs were not vulnerable because of anything Sherman had
done. Rather, they were vulnerable because of the unfortunate deaths of their parents and
because they were young. The fiduciary relationship that existed was between the plaintiffs and
Royal Trust as executor of their parents’ estates.
[40] It was up to Royal Trust to look after the plaintiffs’ interests, not Sherman. It is clear
from the correspondence, Sherman’s evidence, the purchase agreement itself, and the findings
made by Justice Perell that there was only so much that Sherman was prepared to do for the
plaintiffs if he was to become the buyer of the Empire Companies. Royal Trust knew that. At the
end of the day, Sherman was looking after his own interests – not those of the plaintiffs. His
obligations to the plaintiffs were clearly set out in the purchase agreement and eventual option
agreement. The obligations, such as they were in the contracts, cannot create a fiduciary duty.
There was never a point where Sherman relinquished his own self-interest and agreed to act
solely on behalf of the plaintiffs: Hodgkinson v. Simms, [1994] 3 S.C.R. 377, at para. 33. To the
contrary, Sherman’s self-interest was always clear. That self-interest was made known to Royal
Trust and found its way into the contracts for the purchase of the Empire Companies.
[41] The plaintiffs argue that Sherman had an obligation under the option agreement to advise
them that he was selling shares under the option agreement, and that if he had done so, they
might have been able to do something to protect themselves. They argue that his failure to do so
was a breach of his ad hoc fiduciary duty. Having found there to be no ad hoc fiduciary duty
this cannot be a breach. In any event, there is no evidence as to what the plaintiffs could or
would have done to prevent the sale. They have an obligation to put their best foot forward on a
summary judgment motion, and it is not enough to simply argue that they might have done
something without providing evidence as to what they might have done.
[42] The plaintiffs’ argument that there had to be a fiduciary duty because the option was so
limited, is, to me, nonsensical. A trial is unnecessary to determine this. Again, the argument
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[43] The oppression claim under the OBCA flows from the existence of a Commitment,
Undertaking and an attendant fiduciary duty. The plaintiffs claim that they were “beneficial”
shareholders of S & U and are “beneficial” shareholders of Apotex because of the Commitment
and Undertaking. As I have found that there was no Commitment, this claim must also fail.
[44] Moreover, it has already been found by Justice Perell and confirmed by the Court of
Appeal that the “purchased business” under the option agreement does not extend to any generic
drug manufacturer and seller owned by Sherman, or in other words, to Apotex. Accordingly,
there can be no stand-alone oppression remedy claim.
Abuse of Process
[45] The doctrine of abuse of process engages the inherent power of the court to prevent the
misuse of its procedure, in a way that would bring the administration of justice into disrepute. It
is a flexible doctrine unencumbered by the specific requirements of issue estoppel. One
circumstance in which abuse of process has been found is where the litigation before the court is,
in essence, an attempt to re-litigate a claim which the court has already examined: Toronto
(City) v. C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77, at para. 37.
[46] The doctrine of abuse of process, unlike res judicata or issue estoppel, does not require
mutuality of parties. The doctrine reflects the inherent power of a judge to prevent an abuse of
his or her court’s authority. In assessing whether an abuse of process has been established, it is
typically necessary to consider all of the relevant context and background: Bear v. Merck Frosst
Canada & Co., 2011 SKCA 152, 345 D.L.R. (4th) 152, at paras. 36 and 41.
[47]
Having considered all the relevant circumstances, I conclude that this claim is an abuse
of process and ought therefore to be dismissed.
[48] At the crux of the claim against Sherman, as it stood when the Royal Trust motion was
determined, was the interpretation of the option agreement and the plaintiffs’ allegation that
Apotex was the same business as the Empire Companies, entitling each of them to 5% of its
shares.
[49] In the Royal Trust claim, Justice Perell and the Court of Appeal interpreted the option
agreement and the definition of “purchased business” against the plaintiffs. With the courts
already having found against the plaintiffs, concerning the extent of the option agreement and
whether Apotex came within the definition of “purchased business” it is no wonder that this
action stalled. The claims within it were no longer tenable.
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[50] The plaintiffs, now alleging a Commitment and Undertaking from Sherman, cannot avoid
the fact that the whole evidentiary underpinning of this action is the same as that of the Royal
Trust action. There is nothing new other than the alleged conversation between Kerry Winter
and Mr. O’Brien - which, for a variety of reasons, I have found to be inadmissible. In addition,
this evidence and theory could have been presented and argued before Justice Perell. I find that
it would be unfair and an abuse of process to allow the plaintiffs to, in effect, relitigate their case,
with a new theory, to see if this one will succeed where previous theories have failed. Litigation
by instalment is not allowed: Pennyfeather v. Timminco Limited, 2016 ONSC 3124, 266
A.C.W.S. (3d) 726, at para. 71. I am mindful of the fact that the defendants are different, but the
Commitment and Undertaking could and should have been raised earlier. Mr. O’Brien was one
of the trustees of the family trusts. He was a member of the Royal Trust Management
Committee. He was involved in the sale of the Empire Companies. Surely if Royal Trust was
not relying upon the option as part of the sale, but upon other things that formed the
Commitment, this was relevant to the issue of whether Royal Trust was negligent, as the
plaintiffs alleged before Justice Perell.
[51] It is an abuse of process, in the circumstances of this case, to come to the court asking to
proceed, even if against different parties, where the relief and issues arise from the same
relationships and subject matter that have already been dealt with by Justice Perell and the Court
of Appeal. In argument, the plaintiffs contend that the decisions and findings made in the Royal
Trust proceeding assist them in this action, and that accordingly this action cannot be an abuse of
process. I fail to see how this can be so.
[52] The argument that there was a Commitment from Sherman flies in the face of the
arguments made before Justice Perell as set out in paragraphs 114, 115 and 116 of his decision
and the findings made at paragraphs 118, 119 and 121 thereof.
[53] The option agreement was limited, qualified, contingent and conditional. The claimed
interest in Apotex was wishful thinking, and beyond fanciful. Nothing can now change these
findings of fact.
Costs
[54] The defendants are presumptively entitled to costs. If the parties are unable to agree upon
the issue of costs, the defendants are to provide submissions consisting of no more than two
typed double-spaced pages along with a bill of costs, any offers, and appropriate case law to my
attention to the Judges’ Administration office, Room 170, 361 University Avenue, on or before
September 29, 2017. The plaintiffs are to provide their submissions subject to the same
directions on or before October 16, 2017. There are to be no reply submissions.
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REASONS FOR DECISION
The appellants appeal from the dismissal of their action.1 The motion judge

found there was no genuine issue requiring a trial that the late Dr. Sherman owed
the appellants an ad hoc fiduciary duty to look after their financial interests. He
also dismissed the action on the ground that the action was an abuse of process
in that it was an attempt to re-litigate issues determined by the appellants’
unsuccessful action against the Royal Trust Company and Royal Trust
Corporation of Canada ("Royal Trust"), the trustee of their parents’ estates.
[2]

These proceedings arise out of a bitter family dispute between the

appellants and their first cousin, the late Dr. Sherman. The appellants allege Dr.
Sherman made a commitment to look after their financial interests when the
appellants were very young children and recently orphaned. Specifically, they
contend this ad hoc fiduciary duty arose during the purchase by Dr. Sherman and
Joel Ulster of the assets of the family businesses owned by the estates of the
appellants’ parents (“the Empire Companies”). They plead the respondents
breached that duty by dishonouring an option agreement given as part of the
consideration for the purchase that would have allowed the appellants to be
employed by and acquire 5% of the shares of the Empire Companies. Because

1

By notice dated August 8, 2018, the respondents abandoned their costs appeal.
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of the breach, the appellants claim a 20% interest in Apotex Inc. or the equivalent

[3]

The appellants submit that the motion judge erred by failing to recognize

that the crux of the present action against the respondents was whether Dr.
Sherman owed them an ad hoc fiduciary duty and to identify the clear indicia of
the fiduciary relationship between them. They say he further erred by concluding
that the identical issues had been determined by Perell J. in the proceedings
against Royal Trust and were dispositive of the issues in the present action.
[4]

We do not accept these submissions.

[5]

The motion judge properly considered the criteria for the creation of an ad

hoc fiduciary duty as articulated by the Supreme Court in Elder Advocates of
Alberta Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R. 261. Applying those
criteria, he carefully analyzed the evidence of the parties’ relationship and the
communications between Dr. Sherman and Royal Trust in relation to Dr.
Sherman’s acquisition and subsequent sale of his interest in the Empire
Companies. He did not accept the appellants’ interpretation of that evidence as
giving rise to a fiduciary relationship or duty. Rather, he concluded that Dr.
Sherman did not undertake to look after the appellants’ interests or ever abandon
his own self-interest. As the motion judge succinctly put it:
It was up to Royal Trust to look after the plaintiffs’
interests, not Sherman. It is clear from the
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correspondence, Sherman’s evidence, the purchase
agreement itself, and the findings made by Justice
Perell that there was only so much that Sherman was
prepared to do for the plaintiffs if he was to become the
buyer of the Empire Companies. Royal Trust knew that.
At the end of the day, Sherman was looking after his
own interests – not those of the plaintiffs. His obligations
to the plaintiffs were clearly set out in the purchase
agreement and eventual option agreement. The
obligations, such as they were in the contracts, cannot
create a fiduciary duty. There was never a point where
Sherman relinquished his own self-interest and agreed
to act solely on behalf of the plaintiffs: Hodgkinson v.
Simms, [1994] 3 S.C.R. 377, at para. 33. To the
contrary, Sherman’s self-interest was always clear. That
self-interest was made known to Royal Trust and found
its way into the contracts for the purchase of the Empire
Companies.
[6]

There is no error in the motion judge’s meticulous analysis or findings.

[7]

Further, the appellants too narrowly construe the doctrine of abuse of

process. This doctrine is flexible and unencumbered by the specific requirements
of res judicata or issue estoppel: Behn v. Moulton Contracting Ltd., 2013 SCC
26, [2013] 2 S.C.R. 227, at para 40; Toronto (City) v. C.U.P.E., Local 79, 2003
SCC 63, [2002] 3 S.C.R. 77, at para. 42. Where a precondition for issue estoppel
has not been met, such as mutuality of parties, courts have turned to the doctrine
of abuse of process to preclude re-litigation of the same issue: C.U.P.E., at para.
37. While the doctrine is similar to issue estoppel in that it can bar litigation of
legal and factual issues “that are necessarily bound up with the determination of”
an issue in the prior proceeding, abuse of process also applies where issues
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“could have been determined”: Danyluk v. Ainsworth Technologies Inc., 2001

2013 ONCA 633, 363 D.L.R. (4th) 470, at para. 13; McQuillan v. Native InterTribal Housing Co-Operative Inc. (1998), 42 O.R. (3d) 46 (C.A.), at pp. 50 - 51.
As such, the doctrine of abuse of process is broader than res judicata and issue
estoppel and applies to bar litigation that, if it proceeded, would “violate such
principles as judicial economy, consistency, finality and the integrity of the
administration of justice”: C.U.P.E., at para. 37.
[8]

We agree with the motion judge that the whole evidentiary underpinning of

this action is the same as that of the Royal Trust action and that it would be
unfair and an abuse of process to allow the appellants to “in effect, re-litigate
their case, with a new theory, to see if this one will succeed where previous
theories have failed”. Moreover, the doctrine of abuse of process applies to
prevent re-litigation of previously decided facts: Intact Insurance Company v.
Federated Insurance Company of Canada, 2017 ONCA 73, 134 O.R. (3d) 241, at
para. 28, leave to appeal refused, [2017] S.C.C.A. No. 98; R. v. Mahalingan,
2008 SCC 63, [2008] 3 S.C.R. 316, at para. 46; C.U.P.E., at para 37. As the
motion judge determined, the relief and issues put forward by the appellants in
these proceedings “arise from the same relationships and subject matter that
have already been dealt with by Perell J. and the Court of Appeal” in the Royal
Trust action.
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[9]

We do not accept the appellants’ argument that their present action

existence of a fiduciary duty overlays any obligations that Dr. Sherman had under
that agreement. As the motion judge observed, Perell J. determined that the
“limited, qualified, contingent and conditional” option agreement expressed
precisely what had been agreed upon by the parties and that Dr. Sherman was
not prepared to offer anything further.
[10]

As a result, we find no error in the motion judge’s determination that the

appellants’ present action is an abuse of process.
Disposition
[11]

Accordingly, the appeal is dismissed.

[12]

The respondents are entitled to their costs of $60,000, the amount the

parties agreed to be reasonable, including disbursements and all applicable
taxes.
“Robert J. Sharpe J.A.”
“R.G. Juriansz J.A.”
“L.B. Roberts J.A.”
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PART I – CONCISE OVERVIEW OF THE APPLICANTS’ POSITION
A. Overview
1.

The present case has profound implications for every situation in which a purported

fiduciary undertakes to act on behalf of the interests of another party, or on behalf of a joint
interest shared with another party, raising a question that lies at the heart of fiduciary liability and
is of public and national importance: How are litigants and courts to identify fiduciary
undertakings for the purpose of establishing a fiduciary duty, including in situations where there
is a contract and contractual obligations?
2.

The Applicants respectfully submit that the motion judge and the Court of Appeal [the “

lower courts”] applied the wrong legal framework to the fact situation, thereby committing a
fatal error of law that resulted in their failure to recognize Mr. Sherman’s undertakings to protect
the Applicant’s interest in the family business as fiduciary undertakings.
3.

As a further consequence, the lower courts failed to recognize Mr. Sherman's ad hoc

fiduciary duty to disclose in a timely manner his intention to take action that could, practically, if
not legally, imperil the Option. They applied an analytic framework for identifying fiduciary
undertakings that is appropriate if a power-holder is entrusted to administer loyally the interest of
another party, wherein the power-holder must totally relinquish self-interest in relation to the
entrusted interest [the “total relinquishment framework”].
4.

The total relinquishment framework, however, is inconsistent with the ordinary fiduciary

undertakings and obligations of individuals who share a joint interest subject to discretionary
power, such as partners, joint venturers, and the parties to this dispute.
5.

In joint-interest fiduciary relationships, the joint interest supplies a vehicle through which

each person's self-interest is advanced rather than relinquished. Fiduciaries in these cases are
subject to a duty of loyalty with respect to the joint interest, which is distinguished and kept
separate from the exclusive self-interest of the fiduciary [the “joint interest framework”].
6.

When a court must rule on whether there is a fiduciary undertaking on the facts, a

question of pure law it must first answer correctly is the context-sensitive question of which legal
framework applies, the total relinquishment framework or the joint interest framework. If a court

1
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adopts the wrong legal framework given the facts, as in the present case, then any alleged
findings of fact with respect to fiduciary undertakings are infected by the initial error of law.
7.

The failure to apply such legal principles could have devastating consequences to all

parties in Canada who share a joint interest with a fiduciary, such as co-beneficiaries under a Will
wherein only one is the executor, or joint heirs of a family business whose administration is
entrusted to some but not all heirs of the business.
B. The Facts
8.

The Applicants, Kerry J. D. Winter, Jeffrey Barkin, and Paul T. Barkin are brothers. The

late Dana C. Winter was also their brother. The Applicant Julia Winter, the wife of the late Dana
C. Winter, is his personal representative for the purpose of the current proceedings.
9.

Louis Lloyd Winter, the Applicants’ late father, was a successful self-made businessman

and a pioneer in generic drugs in Canada. He founded and owned Empire Laboratories
[“Empire”]. Both Louis Winter and his wife Beverly Winter died in 1965, within seventeen days
of one another. The oldest Applicant at the time was 7 years old. The Winter estate was executed
by The Royal Trust Company [“Royal Trust”].
10.

Barry Sherman [“Mr. Sherman”] was the Applicants’ first cousin and Louis Winter’s

nephew. Mr. Sherman’s father died when he was 10 years old, and Louis Winter became a
“surrogate” father to him. The Winter and Sherman families were very close. 1
11.

Mr. Sherman worked for Louis Winter during the summers as a youth, and the experience

he gained, he later said, was of “critical importance” to his “future career.” 2
12.

In 1967, he and his partner Joel Ulster purchased the Applicants’ late father’s business,

Empire, from Royal Trust. Upon closing the transaction, they assigned their interest in the
purchase agreement for Empire to their holding company, Sherman & Ulster.
13.

Throughout the negotiation of the sale of Empire, Mr. Sherman expressly undertook to

protect the interest of the Applicants. In particular, he wrote to Royal Trust, saying “I […] am

Affidavit of Kerry Winter, sworn March 16, 2017 at para 7, Tab 10 of the Applicants’ Leave to Appeal Application
[Winter Affidavit].
2
Barry Sherman, “A Legacy of Thoughts” at p. 17, Tab 11 of the Applicants’ Leave to Appeal Application.
1

2
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anxious to protect the value of the [family business] assets for the children.” 3 Mr. Sherman’s
“mantra” to Mr. O’Brien, a lawyer for the Winter estate and trustee of a family trust established
by Louis Winter and Beverly Winter, was the promise that he would bring the Applicants into the
family business as senior employees and shareholders in order to respect the legacy wishes of
Louis Winter. 4 On cross-examination in litigation involving Royal Trust and cross-examination
for the motion at bar, Mr. Sherman stated on multiple occasions that he wanted to help, assist and
protect the Applicants’ interests. 5
14.

Under the agreement with Royal Trust for the purchase of Empire in 1967, Mr. Sherman

executed an option in favour of the Applicants [the “Option”]. Under the Option, the Applicants,
who were minors at the time, would be entitled to be employed by Empire when they turned
twenty-one years of age, and each would be entitled to acquire a five percent interest in the
company when they turned twenty-three years of age. A right to royalties for four specific drugs
was also provided for in a separate agreement [the “Royalty Agreement”]. However, the Option
contained an expiry provision making it conditional on Barry Sherman or one of his partners, or a
company controlled by any of them, retaining control of the purchased business.
15.

In 1969, after Sherman & Ulster merged with another company, Mr. Sherman was no

longer the majority shareholder of Empire. He did not disclose this transaction to the Applicants’
legal guardians, or the fact that the Option could be interpreted to expire as a result of it. Mr.
Sherman did not disclose the Option to the purchaser despite the purchaser’s request, as part of
its due diligence, for disclosure of any options held by third parties. He then sold his remaining
interest in Empire in 1971 and 1972, again without disclosure of the Option to the Applicants’
legal guardians and without disclosure to the purchaser. The Applicants first became aware of the
Option more than two decades later.
16.

In 1974, Mr. Sherman used the proceeds from the sale of his shares in Sherman and Ulster

Limited to ICN to found Apotex Inc. [“Apotex”], a generic drug manufacturing company 6.

Letter dated November 25, 1965 from Barry Sherman to the Royal Trust, Exhibit A of the Winter Affidavit, supra
note 1, Tab 10A of the Applicants’ Leave to Appeal Application; also cited in Winter v Sherman, 2017 ONSC 5492
at para 13.
4
Winter Affidavit, supra note 1.
5
Ibid at para 10; Cross-examination of Bernard Sherman, May 10, 2017, paras 91-97, para 156.
6
Winter v The Royal Trust Company, 2013 ONSC 4407 at para 153.
3
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C. Royal Trust Litigation
17.

The Applicants commenced proceedings against Royal Trust, the executor of the Winter

Estate, in 2006. They alleged that Royal Trust was negligent in negotiating and drafting the
Option at the time of the sale of Empire to Barry Sherman, and in not enforcing the Option and
Royalty Agreement afterwards. The Applicants also alleged that Royal Trust breached its duty to
them by not disclosing the Option and Royalty Agreement.
18.

In 2013, Justice Perell dismissed the proceedings as against Royal Trust with respect to

the Option on a motion for summary judgement, 7 but allowed the litigation concerning the
Royalty Agreement to proceed.
19.

Crucially for the case at bar, however, Justice Perell found that “the issue of ·whether Dr.

Sherman had fiduciary duties to offer employment and an Option Agreement to the Winter
children to acquire a 5% equity interest in and be employed by any generic drug business in
which Dr. Sherman might become involved” was an issue “to be decided in the separate action,”
which is the present action against the Respondents. 8
20.

The Applicants’ appeal of Justice Perell’s decision with regard to the Option to the Court

of Appeal of Ontario was dismissed 9.
D. Litigation Against Apotex, its Principals, and the Estate of Barry Sherman
a. Motion for Summary Judgment before the Motion Judge
21.

The litigation against Mr. Sherman, Apotex and its principals started in 2007. The

Applicants alleged that Barry Sherman owed them an ad hoc fiduciary duty in relation to the
Option and the undertakings he made in acquiring Empire, and that he breached this duty by
failing to disclose to the Applicants’ legal guardians the transaction or transactions that, on some
interpretations of the Option (including Perrell J’s and the motion judge’s interpretation), could
result in it being rendered void.
22.

In 2017, Mr. Sherman moved for summary judgment, arguing that the proceedings

against him and Apotex were an abuse of process or, alternatively, that there was no genuine
issue for trial.
Ibid at para 18.
Ibid at para 142.
9
Ibid at paras 2 and 8.
7
8
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23.

The motion judge granted the motion for summary judgment and dismissed the

Applicants’ action. Relying on Justice Perell’s judgment in the Royal Trust proceedings, he
concluded that Barry Sherman did not owe an ad hoc fiduciary duty to the Applicants. 10
24.

For purposes of this appeal, the motion judge’s most relevant finding was his adoption of

the total relinquishment framework. He found that Mr. Sherman’s undertakings that he would
protect the Applicant’s interests were contractual rather than fiduciary in nature, based on a
finding that Sherman did not relinquish his self-interest nor agree to act solely for the
Applicants. 11
25.

The motion judge concluded that the claim was an abuse of process as “the relief and

issues arise from the same relationships and subject matter that have already been dealt with by
Justice Perell and the Court of Appeal.” 12
b. Court of Appeal decision
26.

The Applicants appealed the motion judge’s decision on the grounds that (1) the motion

judge erred by failing to recognize that the core of the action against Mr. Sherman and Apotex
was whether Mr. Sherman owed them an ad hoc fiduciary duty, and (2) he erred in concluding
that the issues had already been determined by Justice Perell in the proceedings for negligence
against Royal Trust. 13
27.

The Court of Appeal dismissed the appeal, accepting the motion judge’s analysis and

finding that the motion judge had properly considered and applied the criteria for the creation of
an ad hoc fiduciary duty. 14
28.

The Court of Appeal also agreed that it would be an abuse of process to allow the

Applicants to re-litigate their case. 15
PART II – QUESTION IN ISSUE
29.

As previously stated, the present case raises a question that lies at the heart of fiduciary

liability and is of public and national importance: How are litigants and courts to identify
Winter v. Sherman, 2017 ONSC 5492 at para 31-34.
Ibid at para 40.
12
Ibid at para 51.
13
Winter v. Sherman Estate, 2018 ONCA 703 at para 3.
14
Ibid at paras 4-5, citing at para 5 Winter v. Sherman, 2017 ONSC 5492 at para 40.
15
Winter v. Sherman Estate, 2018 ONCA 703 at para 8.
10
11
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fiduciary undertakings for the purpose of establishing a fiduciary duty, including in situations
where there is a contract and contractual obligations?
PART III – STATEMENT OF ARGUMENT
A. Legal Principles for Ad Hoc Fiduciary Duty, and Express and Implied Undertakings
30.

In Galambos, this Court established the legal principle that for an ad hoc fiduciary duty to

arise, there must be an express or implied undertaking on the part of the purported fiduciary to act
in the interests of the other party, but provided only the general contours of an analytic
framework to assist litigants and courts to determine whether a fiduciary undertaking is present
on any given set of facts. 16
31.

The Court reaffirmed that a fiduciary undertaking is a necessary condition of fiduciary

liability in the cases of Elder Advocates of Alberta Society v. Alberta, Sharbern Holding Inc. v.
Vancouver Airport Centre Ltd. and PIPSC v. Canada (Attorney General), but without clarifying
the content of express or implied fiduciary undertakings, and without specifying the conditions
under which an undertaking of either kind is to count as fiduciary. 17
32.

With respect to express fiduciary undertakings, the caselaw prior and subsequent to

Galambos provides scant guidance to distinguish between the very different situations of, in the
one instance, an express fiduciary undertaking to act for another party and, in another instance, a
contractual obligation to perform a service or provide a benefit for another party. Had there been
such guidance, the lower courts may not have made the error in law of treating Mr. Sherman’s
undertakings to protect the Applicants’ interests as purely contractual rather than as contractual
and fiduciary in nature.
33.

With respect to implied fiduciary undertakings, the jurisprudence offers just a few vague

references that gesture toward the relevant indicia. As a consequence, the putative fiduciary’s
obligation is at times imposed by statute in a context that lacks the conventional hallmarks of a
fiduciary relationship. Additionally, the caselaw inconsistently attributes narrow and restricted
roles to some but not all purported fiduciaries, arbitrarily concluding that some circumscribed
power-holders are fiduciaries while others are not.
Perez v. Galambos, 2009 SCC 48 at paras 66-79 [Galambos].
Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24 at paras 31-36 [Elder Advocates]; Sharbern Holding
Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23 at paras 141-143; and PIPSC v. Canada (Attorney General),
2012 SCC 71 at paras 124-127.
16
17
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34.

With regard to both express and implied undertakings, this Honourable Court has not

addressed how they are to be determined in contexts such as partnerships, joint ventures, and
more specifically the case at bar: legal relations in which the interest protected by fiduciary duty
is a joint interest of the beneficiary and the fiduciary.
35.

The lower courts omitted to address in any manner whatsoever the Applicants’ and

Respondents’ joint interest in the family business and, a fortiori, declined to use a framework
appropriate for determining the existence of a fiduciary undertaking in cases of joint interests.
Through these omissions, a gaping hole has been brought to light in the law governing fiduciary
liability: the absence in this Honourable Court’s jurisprudence of a framework for determining
whether a putative fiduciary with discretionary power over a joint interest has made an express or
implied fiduciary undertaking and thereby become subject to a fiduciary duty.
36.

It is urgent that this Court intervene to ensure the law’s protection of vulnerable

beneficiaries in all forms of fiduciary relationship. As the law presently stands, the Courts
recognize traditional per se fiduciary relations involving joint interests, such as partnerships and
joint ventures. However, Courts are not recognizing, despite the relational vulnerability of those
affected, ad hoc fiduciary duties owed to beneficiaries who share a joint interest with the
fiduciary.
37.

Uncertainty surrounding the nature and indicia of fiduciary undertakings has

unfortunately led to inconsistent and as-needed applications of the concept in jurisprudence in six
provinces, namely British Columbia, Alberta, Manitoba, Ontario, Quebec, and Nova-Scotia.
38.

The present fact situation offers this Court an unprecedented opportunity: (1) to clarify the

nature and indicia of express and implied fiduciary undertakings generally; (2) to provide
guidance on fiduciary liability across the entire spectrum of the law of ad hoc fiduciaries; and (3)
to explain how a self-abnegating fiduciary undertaking can be directed toward a joint interest in
which the fiduciary has a stake, notwithstanding the presence of a contract.
39.

More particularly, in wealth transfers and transactions involving non-arms’ length family

members, such as Mr. Sherman’s purchase of the family business, which often involve
undertakings and promises made in combination with a contractual agreement, clarity in the law
is critical to ensure equitable transactions in the succession of wealth across Canadian society.
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40.

The strictly contractual approach adopted by the the lower courts does not reflect the

reality and legal significance of more informal arrangements often made in the family context,
where family members reasonably presume that other family members will act in good faith. To
restrain opportunism and sharp dealing in this context, it is urgent that this Court articulate a clear
legal framework to identify and characterize fiduciary undertakings that would trigger ad hoc
fiduciary duties.
41.

In particular, it is imperative that this Court develop a transparent and effective legal

framework to govern non-arm’s length contexts in which an ascendant party makes
representations that trade on a family relationship, such as those made by Mr. Sherman to induce
the sale of an estate asset to the possible detriment of the vulnerable Winter children.
42.

The prospect of injustice prevailing is heightened if the fiduciary, as in the case at bar, has

a personal interest which conflicts with the joint interest he shares with other family members.
43.

Conventional fiduciary law strictly prohibits fiduciaries from acting under conflict. The

rules proscribing conflicts and unauthorized profits support the fiduciary duty of loyalty to act in
what the fiduciary reasonably perceives as the best interests of the beneficiary. The absence of a
clear analytical framework to identify fiduciary undertakings threatens to undermine the strict
prohibitions and demanding duty of loyalty in fiduciary law.
B. Fiduciary undertakings as total relinquishment of self-interest
44.

In the law of fiduciaries, there are two fundamental kinds of fiduciary relationships: per se

fiduciary relationships and ad hoc (or fact-based) fiduciary relations. 18 Per se relationships
denote historically recognized categories, such as trustee-beneficiary and agent-principal
relations, whereas ad hoc fiduciary relationships are established on the specific facts of the case,
on a case-by-case basis.
45.

In Galambos and Elder Advocates, this Court developed the proposition laid down by

McLachlin J (as she then was) in Norberg v. Wynrib that “fiduciary relationships…are always
dependent on the fiduciary’s undertaking to act in the beneficiary’s interest.” 19 Cromwell J held
in Galambos that “it is fundamental to ad hoc fiduciary duties that there be an undertaking by the

18
19

Elder Advocates, supra note 17 at para 33.
Norberg v. Wynrib [1992] 2 SCR 226, at p. 273.
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fiduciary, which may be either express or implied, that the fiduciary will act in the best interests
of the other party.” 20
46.

Cromwell J cites Professor Lionel Smith to outline what is meant by a fiduciary

undertaking: “The fiduciary must relinquish self-interest; that is an act which the fiduciary does,
not an act which is done to the fiduciary.” 21 [Emphasis in original.]
47.

Professor Smith is referring to the relinquishment requirement from the total

relinquishment framework within which the fiduciary’s interest and beneficiary’s interest are
entirely separable (e.g., the standard trustee-beneficiary case).
48.

The issue of what constitutes a fiduciary undertaking, however, has not been resolved and

needs to be settled.
C. The question of what constitutes an express fiduciary undertaking is unresolved
49.

This Honourable Court has yet to decide any case in which the key issue in dispute is

whether a putatively express fiduciary undertaking is in fact a fiduciary undertaking for the
purpose of grounding an ad hoc fiduciary relationship.
50.

In the appellate jurisprudence since Galambos, there is just one case that purports to

address the issue: Indutech Canada Ltd. v. Gibbs Pipe Distributors Ltd., 2013 ABCA 111. 22
51.

In Indutech, the Alberta Court of Appeal found that the express terms of two agency

agreements contained non-compete undertakings of loyalty made by the defendants.” 23
52.

With respect, Indutech was actually not a case about ad hoc fiduciary undertakings. The

Alberta Court of Appeal erred by engaging in an ad hoc fiduciary analysis, as the relationship
between the parties was one of agency, and the agent-principal relationship is itself a per se rather
than ad hoc fiduciary relationship. 24
53.

A crucial issue of public and national importance that the jurisprudence does not answer

is how express fiduciary undertakings are to be distinguished from merely contractual
undertakings designed to benefit the counter-party. Had the jurisprudence supplied a principled
Galambos, supra note 16 at para 66.
Galambos, supra note 16 at para 78, citing Lionel Smith, “Fiduciary Relationships - Arising in Commercial
Contexts - Investment Advisors: Hodgkinson v. Simms” (1995), 74 Can Bar Rev 714, at p. 717.
22
Indutech Canada Ltd. v. Gibbs Pipe Distributors Ltd., 2013 ABCA 111.
23
Ibid at para 40.
24
Elder Advocates, supra note 17 at para 33.
20
21
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basis for making this distinction, then arguably the lower courts would not have treated as merely
matters of contract law Mr. Sherman’s reiterated representations that he would protect the
Applicants’ interests in the family business.
54.

While, as a matter of doctrine, fiduciary duties are the exception rather than the rule in

commercial relations (arms-length commercial parties are presumed capable of protecting their
interests), 25 in some cases fiduciary obligations may arise from the legal incidents of contracts,
such as agency agreements, while in other cases ad hoc fiduciary obligations may arise from “the
facts surrounding the relationship.” 26 La Forest J in Hodgkinson held that “[t]he existence of a
contract does not necessarily preclude the existence of fiduciary obligations.” 27
55.

In Dunkin’ Brands Canada Ltd. v. Bertico Inc, the Quebec Court of Appeal found that the

franchisor made an express undertaking to “protect and enhance” its brand for the joint benefit of
the franchisor and its franchisees. 28 This undertaking, considerations of equity, and the long-term
or “relational” business dealings between the franchisor and franchisees generated a demanding
contractual duty of good faith on the part of the franchisor to protect and enhance its brand.
56.

While fiduciary duties have a prescribed and narrow scope in Quebec private law, and

were not at issue in Dunkin’, Kasirer JA recognized the closeness of the facts to fiduciary cases.
He deferred “to another day” the question of whether “the doctrine of the implied obligation of
good faith might have a more robust or more expansive content, including the question as to
whether ‘good faith’ and ‘loyalty’ are qualitatively different sources of contractual duty” 29
[Emphasis added].
57.

The Applicants submit that the day has come for this Court to answer this critical question

by delineating clearly the boundary and interaction between contract and fiduciary law. On
similar facts in a common law province, an undertaking to protect and enhance the brand in
which the franchisor and franchisees had a joint interest would arguably be a fiduciary as well as
contractual undertaking. On Kasirer JA’s interpretation in Dunkin’, the undertaking gave rise to
an obligation owed to franchisees that required the franchisor to relinquish and forsake some
measure of its separate commercial interest.
Frame v. Smith, [1987] 2 SCR 99 at para 63.
Ibid.
27
Hodgkinson v. Simms, [1994] 3 SCR 377 at p. 407 [Hodgkinson].
28
Dunkin’ Brands Canada Ltd. v. Bertico Inc, 2015 QCCA 624, at paras 48-98.
29
Ibid at para 75.
25
26
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58.

While this Court in Jirna v. Mister Donut of Canada affirms that franchisors and

franchisees stand in a contractual and not fiduciary relation to one another, 30 the case is
distinguishable because it lacked an express undertaking akin to the undertakings in Dunkin’ and
that made by Mr. Sherman.
59.

The paucity of jurisprudence on express fiduciary undertakings, however, would leave the

characterization of the undertaking in serious doubt, a characterization that goes to the heart of
the relationship between contract law and fiduciary law.
60.

In Mustaji v. Tijn, the court commented on the relationship between contract and

fiduciary law, citing Hodgkinson and Lac Minerals, and elaborating on the nexus between
fiduciary and contractual liability, explaining that fiduciary and contractual duties may be distinct
or overlapping or “substantially similar.” 31
61.

In Mustaji, however, the court takes for granted the possibility of parallel contractual and

fiduciary obligations, but without offering guidance as to how to identify and distinguish
fiduciary duties from contractual obligations. This is precisely the salient issue in the case at bar.
This Court is called upon to develop a framework capable of assessing whether Mr. Sherman’s
various undertakings gave rise to a fiduciary duty to treat the Option as something of significant
value to the Applicants once he and his partners purchased Empire from the Winter estate and
once Royal Trust was out of the picture, notwithstanding that principles of contract law would
apply to interpret the specific meaning of the Option’s various provisions. The law in this area
needs to be clarified to determine if Mr. Sherman’s previous representations constituted an ad
hoc fiduciary undertaking that grounded a duty to disclose his designs regarding Empire, limiting
his ability to unilaterally extinguish the Winter children’s rights.
62.

In Birtchnell v. Equity Trustees, the High Court of Australia had to determine whether a

written partnership agreement exhausted the obligations that flowed between the parties, or
whether they owed each other fiduciary obligations not explicitly contemplated in the partnership
agreement. Dixon J, writing in the majority, held that the character of the partnership venture and

Jirna v. Mister Donut of Canada, [1975] 1 SCR 2, at p. 3.
Vickers, J in Mustaji v. Tijn, [1995] B.C.J. No. 39, at para 34, aff’d in Mustaji v. Tijn, [1996] B.C.J. No. 1376, 78
B.C.A.C. 178 (BCCA) (referred to in Galambos, supra note 16 at para 56).
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“not merely the express agreement of the parties” determines the whether fiduciary obligations
apply. 32
63.

Commenting on Birtchnell, Prof. Harding concludes that “the full scope of the fiduciary

undertakings of the partners is to be ascertained not only by looking to the terms of their
contract, but also by considering non-contractual voluntary undertakings.” 33 The Applicants
submit that the existence and “full scope” of Mr. Sherman’s express fiduciary undertakings are to
be ascertained by considering his “non-contractual voluntary undertakings” to protect the
Applicants’ interest in the family business. Those undertakings, however, can only be properly
assessed within an analytic framework for specifying fiduciary undertakings that is itself
amenable to joint interests. Yet, such a framework is woefully lacking in Canadian jurisprudence.
64.

In the present matter, Mr. Sherman made express undertakings to the Applicants’ trustees

that to carry out his late uncle Louis Winter’s wishes and intentions, he would bring Winter’s
orphaned children into the family business when the children came of age.
65.

The case at bar provides this Court an exemplary opportunity to develop jurisprudence on

the nature and indicia of express fiduciary undertakings, and by implication jurisprudence to
clarify the border and interactions between contract and fiduciary law.
66.

It is urgent for the Court to seize this opportunity so that litigants and courts tasked with

interpreting long-term and non-arm’s length contractual relations can know when those relations
present fiduciary undertakings as well as contractual promises. Doing so will equip courts across
Canada to decide cases in this area of law in a consistent and reliable fashion while duly
protecting vulnerable parties such as the Winter children from faithless fiduciaries.
D. The question of what constitutes an implied fiduciary undertaking is unresolved
67.

In Galambos, Cromwell J. held that a fiduciary undertaking “may be the result of the

exercise of statutory powers, the express or implied terms of an agreement or, perhaps, simply an
undertaking to act in this way,” 34 but, he emphasized that the undertaking need not be express,

Birtchnell v. Equity Trustees, Executors and Agency Company Limited, (1929) 42 CLR 384, at pp. 407-08.
Matthew Harding, Fiduciary Undertakings, in P. Miller & A. Gold, eds., Contract, Status, and Fiduciary Law
(Oxford: Oxford University Press, 2016), at p. 83.
34
Galambos, supra note 16 at para 77.
32
33

12

51
and that relevant to the inquiry is “whether the alleged fiduciary induced the other party into
relying on the fiduciary’s loyalty.” 35
68.

In some cases the fiduciary steps into a role, position, or office that is impressed with

fiduciary duties, and from that act of occupancy a fiduciary undertaking is reasonably inferred.
The British Columbia Court of Appeal has held that recruiters of temporary foreign workers
holding themselves out as independent advisors and subject to a code of ethics impliedly
undertook to act in the interests of temporary workers. 36
69.

The Alberta Court of Appeal has found that agreeing to become key employees is to

impliedly undertake to discharge the fiduciary duties inherent to that relationship. 37
70.

In other cases, however, an obligation imposed by statute bears none of the hallmarks of

fiduciary obligations, but is nonetheless used to ground an implied fiduciary undertaking. In
Armstrong v. Lang, the defendant received an award from the Workers’ Compensation Board that
her group insurance required her to repay because she was already receiving long-term disability
benefits. She declared bankruptcy. Her debt would not have been recoverable by the plaintiffs
unless they could show that it was held in “a fiduciary capacity,” per s. 178(1)(d) of Bankruptcy
and Insolvency Act. 38
71.

In Armstrong, the British Columbia Court of Appeal held that the obligation to repay the

overpayment “satisfies the undertaking requirement” from Galambos. 39 But, contrary to
Galambos’ ruling, the defendant in Armstrong had not actually done anything to undertake a
fiduciary duty. Thus, the finding in Armstrong, with respect, stretches the concept of an implied
undertaking too far, turning the so-called implied undertaking into an act done to the fiduciary
rather than an act done (impliedly) by the fiduciary. The debtor’s actual undertaking in that case
was to avoid her debt through bankruptcy, plainly preferring her interests over the plaintiffs’.
72.

Additionally, the legal position of debtors would be poorly described as one that exhibits

a discretionary power to repay or not repay the debt. The debtor has a simple obligation to repay
the creditor. But because the indicia from the jurisprudence on implied undertakings are so
Ibid at para 79.
Basyal v. Mac's Convenience Stores Inc., 2018 BCCA 235.
37
H.R.C. Tool & Die Mfg. Ltd. v. Naderi, 2016 ABCA 334, at para 19.
38
Armstrong v. Lang, 2011 BCCA 205 at para 1.
39
Ibid at para 27.
35
36
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amorphous, they invite courts to use mandatory obligations as proxies for voluntary undertakings,
resulting in cases such as Armstrong in which ad hoc fiduciary duties are imposed where the
purported fiduciaries did not undertake such a duty.
73.

A decision by this Court that sets out a framework for identifying fiduciary undertakings

would prevent this problem from recurring. Such a decision would have enabled the lower courts
to determine whether Mr. Sherman had made an implied fiduciary undertaking to advance the
joint interest he shared with the Applicants to grow the family business.
74.

The jurisprudence also reveals an inconstant approach to applying the doctrine of implied

fiduciary undertakings. In some cases but not others, the courts closely circumscribe the mandate
of the fiduciary, taking into account the precise interest potentially subject to fiduciary duty.
75.

In Filkow et al v. D'Arcy & Deacon LLP, for example, the Manitoba Court of Appeal

found that a law firm owed and breached an ad hoc fiduciary duty to the estate of a deceased
partner. 40 At issue was a tax liability produced by income the firm allocated to the partner the
year after his death. The firm had not disclosed to the estate its intention to allocate this income
prior to or during settlement negotiations.
76.

In her ad hoc fiduciary analysis, Cameron JA noted inter alia the firm’s unique

knowledge of the partner’s financial affairs vis-à-vis the firm, and the firm’s duty to account to
the estate. She held that these considerations disclosed an “implied undertaking on behalf of the
respondent to act, above all other interests, in the best interests of the estate” before and during
negotiation of the settlement agreement. 41
77.

Filkow may appear to stand in tension with the doctrine from Galambos and Elder

Advocates which insists that purported fiduciaries must undertake to relinquish self-interest if
they are to make a fiduciary undertaking. When the firm negotiated a settlement agreement with
the estate, it plainly pursued its own interests. Cameron JA nonetheless held that there was an
implied undertaking “pursuant to which the respondent would, in some circumstances, including
the negotiation of the settlement agreement, act in the best interests of the deceased's estate.” 42

Filkow et al v. D'Arcy & Deacon LLP, 2019 MBCA 61 at paras 68-74 and 87-89.
Ibid at para 74.
42
Ibid at para 70.
40
41
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78.

This decision does not address the apparent tension between its ruling and the self-

abnegation requirement of fiduciary undertakings. However, the tension dissipates if the firm is
understood to occupy two fiduciary roles, differentiated by their subject matters, beneficiaries
and mandates. In its principal role, it represents its partners collectively and acts for their joint
interests. In a secondary role, however, the firm acts as an account manager and quasi-trustee for
its partners, such that when a partner passes away the firm retains a narrow fiduciary duty to
disclose all relevant financial matters to the partner’s estate. Importantly, the firm owes this duty
to the deceased partner’s estate while still being entitled to act as a fiduciary agent for its partners
while negotiating a settlement agreement with the estate.
79.

In the case at bar, the Applicants submit that Mr. Sherman had an ad hoc fiduciary duty to

disclose to the Applicant’s legal guardians his intention to take action that could, practically, if
not legally, render the Option worthless. In Filkow, supra, the law firm’s unique knowledge of
the deceased partner’s financial affairs mirrors Mr. Sherman’s unique knowledge of the Option
and his joint interest with the Applicants to grow the family business. In Filkow, supra, the
Manitoba Court of Appeal took the firm’s knowledge and position relative to the estate into
account, and held the firm to a fiduciary obligation to disclose at the time the firm was pursuing
its separate interest and negotiating a settlement.
80.

In the present case, the duty arises after negotiations are concluded, Mr. Sherman has

agreed to an Option in favour of the Applicants, ownership of the family business has passed to
Mr. Sherman, and Royal Trust is no longer managing the family business nor responsible to the
Applicants for its administration.
81.

Mr. Sherman’s fiduciary duty to disclose his intention to take action that could imperil the

Option’s value to the Applicants arose from his unilateral discretionary power over his joint
interest with the Applicants, part of which was crystallized in the Option, and his express and
implied undertakings to safeguard that interest.
82.

Had Mr. Sherman complied with his fiduciary duty to disclose to the Applicants’ legal

guardians his intention to take action inimical to the value of the Option, his legal guardians
could have used best efforts to defend the Applicants’ interests. The Applicants’ guardians, for
example, could have entered negotiations with third-parties interested in purchasing the family
business from Mr. Sherman with the aim of preserving the Option’s value. Similarly, the
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Applicants’ guardians could have pressed Mr. Sherman to comply with his contractual duty of
good faith to take reasonable action to preserve the Option, and not act with total indifference to
it, or have brought an action against Mr. Sherman to ensure compliance with the Option, after
which Mr. Sherman would have been free to found Apotex, but the Option would have remained.
83.

More important still, under the long-standing Brickenden rule, there are various legal

presumptions that severely restrict the entitlement of a breaching fiduciary to claim that the
wrong occasioned by the breach is non-compensable, as recently confirmed by the Federal Court
stating that “the plaintiff is entitled to have compensation assessed as if he would have made the
most favourable use of property” and that “if there has been a breach of the duty to fully disclose
material facts to the beneficiary, the trustee cannot argue that the decision would have been the
same even if the facts were disclosed.” 43
84.

In the case at bar, ‘the most favourable use of property’ would have been the Applicants’

legal guardians ensuring the survival of the Option across the various transactions through which
Mr. Sherman changed the ancillary details but not the nature of the family business in generic
drugs that he purchased from Royal Trust in 1967. While Mr. Sherman gave up control of
Empire, he did not change the nature of the family business when he founded Apotex, and the
guardians could have ensured that the Option continued to attach to Apotex.
85.

In Raso v. Dionigi, 44 the Ontario Court of Appeal cited Brickenden, and held that in a case

involving a breach of fiduciary duty to disclose, “speculation as to what would have transpired if
disclosure had been made is not relevant.” 45
86.

Other fiduciary cases, however, decline to adopt the nuanced approach from Filkow,

producing uncertainty in the law governing the boundary and interactions between contract and
fiduciary law.
87.

In Gichuru v. Smith, the British Columbia Court of Appeal concludes that a lawyer who

takes on an articling student cannot impliedly make a fiduciary undertaking to the student
“because a lawyer's primary duty is to the lawyer's clients, to whom, and without any doubt, the

Southwind v. Canada, 2017 FC 906, at para 239, citing Brickenden v London Loan Savings Co et al, 1934 CanLII
280 (UK JCPC), [1934] 3 DLR 465 (PC).
44
Raso v. Dionigi, 1993 CanLII 8664 (ONCA), 100 DLR (4th) 459 (ONCA).
45
Ibid at p. 467.
43
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lawyer owes fiduciary obligations.” 46 They find that a fiduciary duty to the student would be
“incompatible with the lawyer's existing fiduciary obligations to the lawyer’s clients.” 47
88.

An immediate difficulty with this holding is that it is inconsistent with a lawyer’s

fiduciary duties to her partners, because these too might conflict with the lawyer’s duties to her
clients. The law manages the lawyer’s multiple fiduciary duties through role differentiation,
distinguishing her position as a client’s advocate from her position as a partner in a firm, and
assigning duties that reflect the distinct requirements and limited mandates inherent to each role.
89.

In Galambos, Cromwell J agreed that in Mustaji the employer dominated the affairs of a

foreign live-in caregiver such that he could use his “power or discretion without her knowledge
or consent so as to affect her legal and practical interests.” 48
90.

In Mustaji the employer did not expressly undertake to put the caregiver’s interests first.

Rather, the undertaking was implied from his position of dominance and ascendancy vis-à-vis the
caregiver. This was very similar to the position Mr. Sherman occupied relative to his cousins
after he bought the family business. Like the employer in Mustaji, Mr. Sherman could use his
“power or discretion without [his cousins’] knowledge or consent so as to affect [their] legal and
practical interests.” 49 Royal Trust was completely out of the picture because they had sold the
family business to Mr. Sherman, leaving the Applicants’ interests with respect to the family
business entirely in Mr. Sherman’s hands.
91.

Nonetheless, this approach to implied undertakings, like the approach to the bankrupt

debtor in Armstrong, does not clarify the concept so much as unjustifiably stretch it from an act
done by the fiduciary to an act done to the fiduciary. The employer in Mustaji and the defendant
in Armstrong both expressly asserted the primacy of their interests.
92.

The present case provides this Honourable Court with a much-needed opportunity to

clarify the law on implied fiduciary undertakings, with facts that could not be better tailored to
this purpose. The case at bar invites this Honourable Court to develop a framework—possibly
using role differentiation—to resolve cases in which parties have multiple fiduciary obligations
(e.g., law partners) or have limited fiduciary duties of disclosure in a context in which the
Gichuru v. Smith, 2014 BCCA 414 at para 182.
Ibid.
48
Galambos, supra note 16 at para 56 (paraphrasing with approval the findings of the trial court).
49
Ibid.
46
47
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fiduciary is entitled to pursue her own self-interest (e.g., Filkow). What ties these fact situations
together and makes the case at bar highly relevant is that there is in all of them a vulnerable
interest subject to a discretionary power in a context in which the power-holder is entitled, within
bounds, to pursue their own interest.
E. Fiduciary law’s anaemic guidance in cases with joint interests
93.

In cases involving joint endeavours such as partnerships and joint ventures, fiduciaries are

expected to benefit, but they must pursue their interests from within the joint endeavour. In these
kinds of cases, the fiduciary’s primary duty is to avoid conflicts between his or her personal
interest and the joint interest of the endeavour’s participants. Participants relinquish their selfinterest inasmuch as its pursuit in relation to the subject matter of the joint endeavour would
result in conflicted decision-making or unauthorized profits.
94.

In 2475813 Nova Scotia Ltd. v. Rodgers, Cromwell JA of the Nova Scotia Court of

Appeal (as he then was) held that the owner of 80% of the units in a condominium owed a
fiduciary duty to the remaining unit owners to act in the best interests of all unit owners.50
Cromwell JA explained the implications of a joint endeavour for fiduciary duty, emphasizing that
the fiduciary’s duty in this context “does not preclude the fiduciary from acting in the joint
interests of him or herself and those to whom the duty is owed.’ 51 [Emphasis added]
95.

In his discussion of the relationship between contract and fiduciary law in Hodgkinson, La

Forest J avers to the possibility of joint interests serving as the subject matter of fiduciary
obligation, an obligation which follows from a determination that “’the one has the right to
expect that the other will act in the former's interests (or, in some instances, in their joint
interest) to the exclusion of his own several interests’ [...]”. 52 [Emphasis added.]
96.

Galambos brought fiduciary undertakings squarely within the leading indicia of fiduciary

duties, and with this development came a concern that purported fiduciaries relinquish their selfinterest. A salutary effect of this jurisprudential development is that, in principle, fiduciary
liability is limited to parties who have undertaken to act as fiduciaries. This salutary effect,
however, comes with the risk that fiduciary undertakings involving joint interests will not be
2475813 Nova Scotia Ltd. v. Rodgers, [2001] NSCA 12.
Ibid at para 61.
52
Hodgkinson, supra note 27 at p. 407, citing Federal Court of Australia Justice (ret) Paul D. Finn, “Contract and the
Fiduciary Principle” (1989), 12 UNSWLJ 76, at 88.
50
51
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counted as such. This risk may materialize because courts may fail to recognize that joint
interests are capable of falling under the fiduciary aegis and are distinguishable from the separate
personal interests of the participants in a joint endeavour.
97.

The lower courts both failed to recognize that Mr. Sherman’s joint interest with the

Applicants was subject to fiduciary principles and was distinguishable from his separate personal
interests. In the result, the lower courts failed to recognise that Mr. Sherman had a fiduciary
obligation in relation to his joint interest with the Applicants.
98.

Though citing Hodgkinson, the lower courts neglected entirely the most relevant dictum

in Hodgkinson, which refers to the distinction between a joint interest and the fiduciary’s
exclusive and separate self-interest.
99.

The lower courts errantly use the framework for fiduciary undertakings that applies when

there is no joint interest and the interests of the fiduciary and beneficiary are entirely separable,
i.e., the total relinquishment framework. Were the total relinquishment framework appropriate to
contexts involving the exercise of legal powers over joint interests, then partners and joint
venturers could not owe one another fiduciary duties, since they would then be deemed to
avowedly pursue their self-interest through the partnership or joint venture, which is to say,
through their shared joint interest. But, per Rodgers, fiduciary duties can be owed in contexts
involving joint interests.
100.

The Applicants respectfully submit that in the case at bar, the motion judge and the Court

of Appeal used the total relinquishment framework in error, because that framework precludes
the possession and use of fiduciary power with respect to joint interests, including the interest
shared by the Applicants and Respondents in the success of the family business after Mr.
Sherman and his partners bought the business from Royal Trust.
101.

In joint interest contexts, it is respectfully submitted, the court must use the joint interest

framework set out above, which is a framework for assessing fiduciary undertakings that
recognizes that fiduciary duties can be held in relation to joint interests, and that the
relinquishment of self-interest is not total, but rather is nuanced and in relation to the subject
matter of the joint interest. There is an emerging line of authority that articulates elements of this
framework.
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102.

The Applicants further submit that when a court must rule on whether there is a fiduciary

undertaking on the facts, it must first answer correctly a question of pure law: Which legal
framework applies, the total relinquishment framework or the joint interest framework? If a court
adopts the wrong legal framework, then any alleged findings of fact it makes with respect to
fiduciary undertakings are infected by the initial error of law. Those findings are no more
deserving of deference than findings of fact made subsequent to a judge committing an error of
law by allowing in inadmissible evidence, and then basing “findings” of fact on that “evidence.”
103.

In the case at bar, the findings that Mr. Sherman made no fiduciary undertakings are

fatally infected by the error of law he committed by using the total relinquishment framework for
assessing undertakings rather than the joint interest framework. It is urgent that this Court
delineate the scope and bounds of these and potentially other analytical frameworks for
identifying fiduciary undertakings.
104.

The facts of the present case are especially congenial to drawing the distinction between

the total relinquishment framework and the joint interest framework, since there plainly is a joint
interest on the facts, which is the success of the family business. But the facts are also congenial
to developing a broader jurisprudence to identify fiduciary undertakings more generally, because
there are on the facts both express and implied undertakings. And finally, the presence of the
purchase agreement and the Option means that this Honourable Court has a standing invitation to
provide much needed clarity on the relationship between contract law and fiduciary law.
105.

The case at bar comes before this Court at a time of immense wealth transfers between

generations of all income levels in Canadian society. It is urgent that the Court intervene to undo
the injustices that result when individuals entrusted with family resources intended for the joint
benefit of themselves and others are not held to account on a principled basis.
PART IV – SUBMISSIONS CONCERNING COSTS
106.

As this leave to appeal application raises issues of public importance that should be

brought before this Court, the Applicants ask for their costs of this application.
PART V – ORDER SOUGHT
107.

The Applicants respectfully request leave to appeal the Winter v. Sherman Estate, 2018

ONCA 703, decision of the Ontario Court of Appeal, with costs.
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Fiduciary Relationships - Arising in Commercial Contexts -Investment
Advisors : Hodgkinson v. Simms.
Lionel Smith*
Fiduciary law is developing rapidly in Canada. The most visible part of that
development is in the form of the extension of the fiduciary relation to new
situations . A story is told that the Chief Justice of Australia once remarked to
Dickson C.J. that he understood that in Canada there were only three classes of
people : those who are fiduciaries; those who are about to become fiduciaries;
and judges .' What is less visible in the development of fiduciary law is the
formulation of a test for deciding whether or not a person owes fiduciary
obligations to another. Particularly vexing is the case inwhich such obligations
are allegedto arise incommercial context, between parties with equal bargaining
power. In Lac Minerals Ltd. v. International Corona Resources Ltd., 2 the
Supreme Court of Canada dividedthreetotwoon whether afiduciary relationship
arose between two corporations involved in an abortive business venture. In
Hodginkson v. Simms, 3 the Court returned to this difficult issue. It must be said
it remains unresolved . The Court divided four to three ; as in Lac Minerals, the
lead judgments were written by La Forest J. in favour of the existence of a
fiduciary relationship, and by Sopinka J. in opposition to one (although in
Hodgkinson, Sopinka J. delivered a joint judgment with McLachlin J.). The
difference was that this time La Forest J. carried the majority . The result,
however, is that it is no easier to determine who owes fiduciary duties to whom
than it was before Hodgkinson was handed down .
I.

The Facts

The plaintiff Hodgkinson was a stockbroker who switched jobs in 1979 and
began earning substantially more money than he had in the past. He began to
thinkabouthow he could invest his income in ways that would minimize his tax
liabilities. He contacted the defendant Simms, who was a partner in a firm of
accountants. Simms specialized in analyzing tax shelters, and in particular
multiple-unit residential buildings, or MURBs. Hodgkinson was not someone
* Lionel D. Smith, ofthe Faculty of Law, University of Alberta, Edmonton, Alberta.
1 This story is told by E.A. Chemiak, Q.C., in "Comment on Paper by Jeffrey G.
Macintosh", in Special Lectures of the Law Society of Upper Canada 1990 -Fiduciary
Duties (Toronto : The Society, 1991) at 275 . The ChiefJustice of Australia is not identified
in the story, and since it is undated the identity of Dickson's C .J. possibly apocryphal
interlocutor remains a mystery. Parenthetically, I am unaware of a case in which it was
argued that a judge owed fiduciary duties to litigants; but it probably will not be long
coming. Thus there might be only two classes .
2 [1989] 2 S.C.R . 574, discussed in depth by D.W.M . Waters, "Lac Minerals Ltd. v.
International Corona Resources Ltd." (1990) 69 Can. Bar Rev. 455 .
3 (199413 S.C .R. 377.
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who lacked any knowledge of income tax or investment principles . He did,
however, go to Sirmns for his expert opinions ontax-sheltered investments, and
he usually (though not always) took Simms's advice. There was uncontradicted
evidence that Singes held himself out as providing independent advice. Simms
advised Hodgkinson to invest in certain MIJIE developments, and this advice
was taken. It was found as a fact thatitwas good advice, inthe sense that at
time it was given it was suitable to Hodgkinson's needs in teams oftax savings
and in terms of the relationship between risk and expected return.

There was however a significant problem with the advice Simms gave. He was
also acting for the developers of the MURB projects in question . He advised
can on the structure ofthe transactions, and rnoreover he earned bonuses from
can when he procured investment by others in the projects. He did not tell
odgkinson of this, but went ahead and tools his commissions . In 1991, there
was an unforeseen drop in the realestate market, and the value of Hodgkinson's
investment fell precipitately . He brought this action against Simms, alleging
breach of contract, breach of fiduciary duty and negligence. His goal was to
recover the money he had lost on his investments . The claim in negligence was
smissed and this decision was not appealed.
The other claims were allowed by prowse I at trial .4 She assessed the damages
for breach offiduciary duty on the basis that they should put the plaintiffin the
positionhewouldhavebeen inhadhenevermadetheinvestments . Alternatively,
she would have allowed the contract claim as well, on the basis that Simms's
non-disclosure was a breach of an implied term . She would have assessed
contract damages in the same amount as those for breach of fiduciary duty. The
Court of Appeal allowed the appeal and held that there was no fiduciary
relationship between the parties .s It also reduced the damages for breach of
contract, holding thatHodgkinson could only recover the fees which Sim ms had
collected from the developers .6 Hodgkinson appealed.
The Decision on Fiduciary Obligations
Briefly, the majority of four judges decided that Simms owed a fiduciary
obligationto Hodgkinson; thathehad breached it; and thathe was liable tomake
good Hodgkinson's losses . In obiter dicta, the majority also concluded that
Simms was liable in the same measure for breach of contract. The three
4 (1989), 43 B.C.L.R. 122 (S.C .).
s (1992), 65 B.C.L..1L. 264 (C.A.).
6 Thiswas done on the basis that the law assumes that the value ofthe investment was
less than the price paid, by the amount ofthe secret commissionreceived. This is a rather
fictional way ofattempting to force the award into a compensatory framework. Itwouldbe
easier to say that the award was not one of compensation but one ofdisgorgement: it was
measured not by the plaintiffs loss but by the defendant's gain. See L.D. Smith,
"Disgorgement of the Profits of Breach of Contract: Property, Contract and 'Efficient
Breach"' (1994) 24 Can. Pus. L.J. 121 .
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dissenting judges said that Simms did not owe a fiduciary obligation to
Hodgkinson ; and, that Hodgkinson's loss was not recoverable in breach of
contract. On the surface, the difference between the judgments essentially
comes down to the concept of vulnerability. The dissenting judges would have
it that vulnerability is essential to the presence of a fiduciary relationship .7 The
majority held that vulnerability can be an important indicator of a fiduciary
relationship, but it is not essential.
The objective of the more detailed discussion of the judgments which follows
is to determine the extent to which they set out usable tests for determining
whether or not a fiduciary relationship exists between two parties. An attempt
to formulate a test can fail in a number ofways . It might be thought to be poorly
targeted, in that it is either too wide or too narrow according to a particular
commentator. Most commentators would probably agree that a test which
allowed fiduciary obligations to be imposed unilaterally by the beneficiary of
those obligations wouldbe too wide. A test can also fail forlogical reasons. For
example, it can be question-begging : it turns on whether ornot the relationship
between the parties has some feature, when in fact it is the function of the test
to tell us whether that feature is present .
While the issue of the measure of damages will be addressed briefly in the
next section, this note is primarily concerned with the fiduciary question .
A. La Forest J.
La Forest J., writing for himselfand L'Heureux-Dub6 and Gonthier JJ., began
by distinguishing claims based on fiduciary obligations from other types of
claims, such as those based on unconscionability or undue influence. The
fiduciary principle, he said,$ "monitors the abuse of a loyalty reposed." After
this introduction, La Forest J. delved more deeply into the nature of fiduciary
law. He cited the now-familiar test in the judgment of Wilson J. in Frame v.
Smith, 9whichstates that obligationswhich arefiduciaryhave threecharacteristics :
the fiduciary has some discretion or power; that discretion or power can be
exercised unilaterally to affect the beneficiary's legal or practical interests ; and
the beneficiary is peculiarly vulnerable to the exercise of the discretion or
power. La Forest J. said that these "guidelines constitute indicia that help
recognize a fiduciary relationship rather than ingredients which define it."lo
He went on to reiterate his own useful categorization, first set out in Lac
Minerals, t t of the ways in which the term "fiduciary" has been used. The first
is to describe the recognized categories of fiduciary relationships, such as
' At leastone which arises outside of thetraditional categories suchas solicitor-client.
This point is discussed below.
s Supra footnote 3 at 406.
9 [198712 S.C .R. 99 at 136.
io Supra footnote 3 at 409.
11 Supra footnote 2.
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trustee-beneficiary, where, he said, there is a rebuttable presumption thatthere
is a fiduciary duty. 12 At the risk ofimporting the luggage of another theoretical
debate, these will be called "institutional fiduciary relationships" in this note.
e second is to describe situations where a fiduciary relationship arises on the
facts. These will be called "fact-based fiduciary relationships" herein . The third
usage of "fiduciary," properly deprecated by ha Forest J., is the instrumental
one: a relationship is described as fiduciary solely to invoke the consequences
which flow from the existence of such a relationship . Fact-based fiduciary
relationships were relevant here ; and in what is arguably the crux of the entire
judgment, LaForest J. said: 13 "Thus, outside the established categories, whatis
required is evidence of a mutual understanding that one party has relinquished
its own self-interest and agreed to act solely on behalf of the other party."

The critical phrase is "mutual understanding ." Fact-based fiduciary
relationships must arise out ofsome arrangement between the fiduciary and the
beneficiary. The essence of the fiduciary duty isthatthe fiduciary is not allowed
topursue his or her self-interest ; he orshe is barred from competing in any sense
with the beneficiary. That is the content ofthe duty. The more difficult issue is
how the duty arises. The suggestion here is thatthe understanding as to how the
fiduciary will behave must be mutual. The fiduciary mustagree to act solely on
behalf ofthe other party. The fiduciary must relinquish self-interest ; that is an
act which the fiduciary does, not an act which is done to the fiduciary. This was
put slightly differently by Austin Scott, who said that "a fiduciary is a person
who undertakes to act in the interest of another person." 14
Eitherway, theimportantpointis thatapersoncannotbecome a fiduciaryunless
he or she wills it . 15 This might seem obvious, but it is sometimes overlooked.
It can be overlooked through the formulation of Wilson J. from Frame v.
Smith. 16 If all that is requiredis that one person is vulnerableto another, and the
other has a power which canbe exercised unilaterally to affect the first person's
interests, then the Chief Justice of Australia's remark, quoted earlier, begins to
look less whimsical. A guarantor of a debt is peculiarly vulnerable to the
primary debtor's decision not to pay the debt, and the primary debtor has a
power (which can be exercised unilaterally) to affect seriously the guarantor's
legal and practical interests . Does a debtor owe fiduciary obligations to her
guarantor? Similarly, a pedestrian on a crosswalk is peculiarly vulnerable to an
approaching motorist, and the motorist has a power (which can be exercised
12 This is arguably notwellput. Itmightbe more accurate to say that in these situations
afiduciary relationship arises automatically, but itis subject to modification by theparties .
This point is discussed below .
13
Supra footnote 3 at 409-410.
14 "TheFiduciaryPrinciple" (1949) 37Cal. L.R. 539 at 540 (emphasis added) . See also
Cuerin v. Canada, [1984] 2 S.C.R. 335 at 384, where Dickson C.J. stated that the
relinquishmentof self-interestcancomeaboutbystatute,agreementorunilateralundertating .
15 I the
n institutional flduciaryrelationships, heorshe mustwillingly occupy the office
which, as a matter of law, attracts the fiduciary obligations . The relationship between
institutional and fact-based fiduciary relationships will be discussed briefly below.
16 Supra footnote 9.
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unilaterally) to affect seriously the pedestrian's practical interests. Is the
motorist a fiduciary?
Thesearenotfancifulquestions. Thejudgment ofLaForest J. continues interms
which could have the effect of reducing or eliminating the need for any
arrangement orundertaking by the fiduciary. He makes passing reference to the
"transferofencumbered power" theory ofJ.C. Shepherd, 11 whichagainimports
an act of relinquishment of self-interest by the fiduciary. There then follows a
curious segue, in which fiduciary relationships are said to be "a species of a
broader family of relationships that may be termed 'power-dependency'
relationships." 18 Thatbroadercategory "gives riseto avarietyofoften overlapping
duties ." 19 And when La Forest J. returns from the broader category of powerdependency relationships to the sub-species of fiduciary relationships, the test
for the presence of the latter has changed, subtly but crucially 20
Concepts such as the fiduciary duty, undue influence, unconscionability, unjust
enrichment, and even theduty ofcare areall responsive to abuses ofvulnerable people
in transactions with others. The existence of a fiduciary duty in a given case will
depend upon the reasonable expectations of the parties, and these in turn depend on
factors such as trust, confidence, complexity of subject matter, and community or
industry standards.

Thus there is a shiftfrom the earlier requirement that a person must relinquish
their self-interest in order to become afiduciary, to the test which was in the
minority inLacMinerals: thatafiduciaryrelationship canarise outofreasonable
expectations . Moreover, it does so apparently in common with other concepts
such as the duty to take reasonable care intort law. The motorist as fiduciary no
longer seems ludicrous. What has been removed in the step to reasonable
expectations is an unequivocal requirement that the fiduciary relinquish his or
her self-interest. And yet La Forest J. was at pains, at the beginning of his
judgment, to distinguish the very concepts which he later sought to unify. The
way in which he distinguished the fiduciary relationship, in particular, was to
say that the fiduciary principle "monitors the abuse ofaloyalty reposed."21 That
at least excludes the motorist-pedestrian relationship, unless we say that
pedestrians repose loyalty in motorists generally. But, perhaps foreshadowing
the goal of arriving at the test of reasonable expectations, the idea of loyalty
reposed also does not necessarily impose a requirement that the fiduciary
relinquish his or her self-interest. Loyalty can be reposed unilaterally .
La Forest J. went on to reject as irrelevant any requirement that there be
unilateral power held by the fiduciary. He also rejected any independent
requirement that there be vulnerability. Vulnerability arose, he said, out of the
very expectations which created thefiduciary relationship . Considering a range
The Law of Fiduciaries (Toronto:
footnote 3 at 411.
19 1bid. at 412.
20 Ibid
21 Ibid. at 406.
17

18 Supra

Carswell, 1981) at 96-110 .
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of authorities, he concluded that a decision that a professional independent
advisor owed a fiduciary duty to his advisee would not represent any addition
to the law. It was not an arm's-length transaction, but one in which there was
reliance by the advisee :22
Inall ofthesecases, as here,theultimate discretion orpowerinthe dispositionoffunds
remained with the beneficiary. In addition, where reliance on the investment advice
isfound, afiduciaryduty hasbeen affirmed withoutregardtothelevelofsophistication
ofthe client, or the client's ultimate discretion to accept or reject the professional's
advice . . . . Rather, the common thread that unites this body oflaw is the measure of
the confidential and trust-like nature ofthe particular advisory relationship, and the
ability of the plaintiffto establish reliance in fact.

The focus shifts, then, from reasonable expectations to reliance, with some role
for "the confidential and trust-like nature" of a relationship . That is what made
this relationship so different from the one in Lac Minerals. A client of a
professional advisor relies on the advisor to give independent advice; the
relationship is characterized by trust, not by self-interest. There then followed
another shift, as La Forest J. went on to examine certain policy reasons for
holding a financial advisor to be a fiduciary. He said that, for reasons of
economic efficiency or to preserve public confidence in certain activities, the
standard imposed must be fiduciary. This was reinforced by the code of
professional conduct for accountants, which of course precludes secret
commissions.
On the facts, he found that there was a transfer of power from Hodgkinson to
Simms. He also found that Hodgkinson relied on Simms, and that Simms
cultivated this reliance. He rejected as irrelevant the fact that Hodgkinson had
made certain high-risk investments on his own, without Simms's advice. ®n
these bases, he affirmed the trial judge's decision that Simms owed fiduciary
duties to Hodgkinson .
fi. Iacobucci J.
Iacobucci J. agreed with the conclusions of La Forest J. In a one-paragraph
judgment, he said:23 "Although I agree with much of my colleague's excellent
reasons, I prefer to treat Lac Minerals Ltd v. International Corona Resources
Ltd 2a by simply distinguishing that case from the present one."
The meaning of this Delphic pronouncement is note too clear. The dissenting
judgment ofSopinkaJ. and McLachlinJJ. is basedon the idea that Lac Minerals
is a controlling precedent which restricts the intrusion of fiduciary law into
commercial relationships. La Forest's J.judgment is basedonthe argumentthat
Lac Mineralsis distinguishableforvarious reasons. What exactly did Iacobucci
Ibid. at 418-419.
Ibid. at 480.
24 Supra footnote 2.
22
23
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J. mean by "simply" distinguishing the most relevantprecedent? On what basis
did he distinguish it? Presumably not the same basis as LaForest J., or he could
simply have concurred.
C. Sopinka and McLachlin JJ.
Sopinka and McLachlin JJ. gave a joint judgment, with which Major J.
concurred . They agreed that there are institutional and fact-based fiduciary
relationships. Citing the majority judgment of Sopinka J. in Lac Minerals,
though, they said that afact-based fiduciary relationship cannot arise unless the
beneficiary is vulnerable to the alleged fiduciary .
They went on to say that even where there is an institutional fiduciary
relationship, not all aspects ofthe relationship between the parties are necessarily
encumberedby fiduciary obligations . Citing Southin J. in Girardet v. Crease &
Co., 25 they said26 that "not every act in a so-called fiduciary relationship is
encumbered with a fiduciary obligation" : 27
[T]he cases suggest that the distinguishing characteristic between advice simpliciter
and advice giving rise to a fiduciary duty is the ceding by one party ofeffective power
to the other. It is this mutual conferring and acceptance ofpowerto the knowledge of
both parties that creates the special and onerous trust obligation.
This recalls Shepherd's theory of the transfer of encumbered power . The
requirement that the encumbered transfer be with "the knowledge of both
parties" imports Scott's requirement that the fiduciary relinquishes self-interest,
and prevents fiduciary obligations from arising by the unilateral act of the
beneficiary . The dissenting judges went on to suggest that the concept of
vulnerability encompasses all three parts of the Frame v. Smith 28 test:'-9

2` (1987), 11 B.C.L.R. (2d) 361 (S.C.).
Supra footnote 3 at 464.
'-7 Ibid. at 466.
2E Supra footnote 9.
29 Supra footnote 3 at 467 . Probably in response to this passage, La Forest J. said near
the beginning of his judgment, at 405 :
From a conceptual standpoint, the fiduciary duty may properly be understood as but
one of a species [sic] of a more generalized duty by which the law seeks to protect
vulnerable people in transactions with others . I wish to emphasize from the outset,
then, that the concept of vulnerability is not the hallmark of fiduciary relationship
though it is an important indicia [sic] of its existence . Vulnerability is common to
many relationships in which the law will intervene to protect one of the parties. It is,
in fact, the "golden thread" that unites such related causes of action as breach of
fiduciary duty, undue influence, unconscionability and negligent misrepresentation .
In fact this passage fails to answer the dissenters' argument. They argue that vulnerability
is a necessary condition for a fact-based fiduciary relationship . La Forest J. shows that
vulnerability does not always lead to a fiduciary relationship; but that only proves that
vulnerability is not a sufficient condition for a fiduciary relationship.
26
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This then is the hallmarkto which a court looks in determining whether a fiduciary
relationship exists; is one party dependent upon or in the power of the other. In
determining if this is the case, the court looks to the characteristics referred to by
Wilson J. in Frame v. Smith.
The dissenting judges thought that the majority's attempts to distinguish Lac
Minerals were unsuccessful. They saw no reason to distinguish a relationship
of professional advice frown commercial relationships generally. Further, they
agreed with the majority's view that policy favours the protection of certain
relationships by the imposition offiduciary obligations ; but they denied thatthe
giving of professional advice was such a relationship .

Turning to the facts, they said that the requisite degree of vulnerability was not
present. Hodgkinson did notcede totalpower to Simms ;rather,he madehis own
decision on each investment which Simms recommended .
Analysis
It would seem uncontroversial thatnot all obligations are fiduciary obligations .
The challenge is to determine which ones are . Attempting to analyze this case
doctrinally is extremely difficult, and, it will be argued, reveals underlying
uncertainties about the nature and role of equitable jurisdiction in general, and
possibly of fiduciary law in particular .
The majorityjudgmentreveals abewildering variety oftheoretical bases for the
imposition of fiduciary duties . To begin, there is a discussion of unjustified
advantage taking, and of the relationship as one oftrust and confidence rather
than one ofself-interest. Both of those arguably beg the question and so will not
serveas tests for the imposition of fiduciary relationships . Ifthere is no fiduciary
obligation, then the more powerful party is free to use his or her advantages in
the relationship, andtopursue his or her self-interest . Ifthere is a fiduciary duty,
then the fiduciary cannot use his or her advantages in the relationship, which
becomes one of trust rather than one of self-interest .
The policy arguments are also arguably circular.3 ° Wecan explain the imposition
of fiduciary obligations on the basis that the credibility of some institutions
needs to beprotected in the public eye . That, however, does not helpus todecide
which ones need protecting. Similarly, it is easy to say that it is economically
efficienttorequirepardestorelinquishtheirselfinterestinéertaincircumstances ;
it is harder to prove it. The Coase Theorem3l tells us that in the absence of
transaction costs, the efficient result will be reached regardless of the legal
regime we impose . In order for it to matter whether someone is a fiduciary or
not, from an efficiency standpoint, there mustbe transaction costs which entail
that one legal regime is more efficient than another . It is therefore impossible
30 This is possibly illustrated by the fact that the dissenting judges agreed with the
policy arguments put forward by La Forest J.: supra footnote 3 at 469-470 .
31
R.H. Coase, "The Problem of Social Cost" (1960) 3 J. L. & Econ. 1 .
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toassess the situationin termsofeconomicefficiency withoutdetailedempirical
evidence regarding transaction costs32 One can say that some skills are very
costly to master, or that some functions require the entrustment ofproperty, and
so it is important to render people fiduciaries inorderto encourage the purchase
of these skills or the performance of the function33 But how do we know that
itwould notbe more efficient to require clients to bargain forthe relinquishment
of self-interest? Itwouldclearly be more difficult and expensive for clients, but
that does not mean that it would be less efficient in the technical sense used in
economic analysis
The judgment also refers to power-dependency relationships, to reasonable
expectations, and to reliance by the weaker party. These ideas are not questionbegging, but could be too wide . La Forest J. is clear that not all powerdependency relationships are fiduciary. The example of the motorist and the
pedestrian illustrates this. The focus in the judgment (although even this is not
wholly clear) seems to be on reasonable expectations, and, to a lesser extent, on
reliance. The difficulty with these as bases for imposing fiduciary obligations
is not that they are question-begging, but rather that they have the potential to
permit such obligations to be imposed unilaterally . What if someone relies on
me to act in their interest, and expects me to do so, without my knowledge or
consent? That cannot make me a fiduciary.
The response must be that such expectations are not reasonable . Similarly, we
could say that only reasonable reliance will generate a fiduciary relationship .
But then we must consider what will be reasonable . It is strongly arguable that
the onlyexpectations or reliance which are reasonable are those induced by the
stronger pârty3 5 That appears to be consistent with two other bases which
appear in the judgment. The first is Shepherd's theory of the transfer of
encumbered power. Under that theory, the transferee of the power must have
notice ofthe encumbrance in orderto make them afiduciary. The second, which
him or her says arguably the same thing in a different way his or her, is the
requirement ofan undertaking: the fiduciary must relinquish their self-interest,
expressly or by implication. Itcannot be relinquished for his orher. As La Forest
J. said:36 "Thus, outside the established categories, what is required is evidence
of a mutual understanding that one party has relinquished its own self-interest
and agreed to act solely on behalf of the other party."
For the same argument in other contexts, see I.R. Macneil, "Efficient Breach of
Contract : Circles in the Sky" (1982) 68 Va . L.R. 947, and S. Walt and E.L. Sherwin,
"Contribution Arguments in Commercial Law" (1993) 42 Emory L.J. 897 at 932-942 .
33 See supra footnote 3 at 420-421, 469-470 .
34 This leaves aside the larger question of whether economic efficiency is a value to
be pursued . See R. Dworkin, A Matter of Principle (Cambridge, Mass.: Harvard Univ.
Press, 1985) ch . 12 .
3s In Re Goldcorp Exchange Ltd., [1995] A.C . 74,[199413 W.L.R. 199 (P .C., NZ),
Lord Mustill rejectedan argument that there was a fiduciary relationship in a commercial
context, saying (at 98 (A.C .), 216 (W .L .R.)) "high expectations do notnecessarily lead to
equitable remedies."
36 At 409-410.
32
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So on one view, the majority simply affirms one of the classic theories of
fiduciary obligation, albeit in a roundabout way. The other alternative is that
expectations orreliancecanbereasonable, so as togenerate fiduciary obligations,
where there is not a relinquishment of self-interest by the stronger party. That
would open the door to a much larger scope for fiduciary obligations. But it is
difficult to knowwhetherthatis what the majority intended, since so little is said
about what might make expectations reasonable .37
Thedissentingjudges focus on vulnerability. The argument isthatvulnerability
is a necessary condition for the imposition of fiduciary obligations. It does not
appear to be suggested that vulnerability is sufficient for the imposition of such
obligations ;38 so, the motorist does not owe fiduciary duties to the pedestrian.
It follows that something else is required . As mentioned above, the dissenting
judgmentis also consistentwiththe classicideathattheremustbe arelinquishment
of self-interest by the fiduciary. The judges said that "[i]t is this mutual
conferring and acceptance ofpower to the knowledge ofbothparties thatcreates
the special and onerous trust obligation ."39

Possibly the differences between the judges are far narrower than might
appear,a 0 but thatcannotbe determined untilmore is knownaboutthe generation
of fiduciary obligations by "reasonable expectations." If, "reasonable" means
"induced," then the judges would be in agreement as suggested above, that a
person cannot become a fiduciary unwillingly, but must deliberately (albeit
possibly impliedly andunreflectingly) relinquishhis orherself-interest. Although
it takes some digging through this lengthy case, it is possible to extract the
following two passages, both of which have appeared above 41
La Forest J.: Thus, outsidethe established categories, what is required is evidence of
amutual understandingthat oneparty hasrelinquished itsown self-interest andagreed
to act solely on behalf of the otherparty.
Sopinka and McLachlinJJ. : [T]he cases suggestthatthe distinguishing characteristic
between advice simpliciter and advice giving rise to a fiduciary duty is the ceding by
one party of effective power to the other. It is this mutual conferring and acceptance
of power to the knowledge ofboth parties that creates the special and onerous trust
obligation.
Theremaining differencesbetween them are as to "vulnerability," but even that
difference isarguablysmallerthan itlooks. Forthedissentingjudges,vulnerability
is essential. Presumably this is because if it is absent, it follows that there has
37 Itis noteworthy that in M. (K.) v. M. (H.), [1992] 3 S.C.R. 6 at 63, La Forest J. wrote
for the majority : "I would go one step further, and suggest that fiduciary obligations are
imposed in some situations even in the absence of any unilateral undertaking by the
fiduciary."
38 See supra footnote 29.
39 supra footnote 3 at 466 .
ao It is true that the tone ofthejudgments suggests that the judges themselves would
not agree with this view. See also Waters, supra footnote 2 at 473, who came to a similar
conclusion with respect to Lac Minerals .
at supra footnote 3 at 409-410, 466 (emphasis added) .
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not been a transfer of a sufficient amount of power to generate a fiduciary
obligation . For the majority, if there is a power-dependency relationship,
vulnerability is ipsofacto present; it arises out ofthe reasonable expectations of
the weaker party. In other words, it arises out ofthe transfer ofpower. But since
a fiduciary relationship is a type of power-dependency relationship, it follows
that atransfer ofpower is not sufficient to create a fiduciary relationship unless
there is a transfer ofenough power to create a power-dependency relationship .
All of the judges are saying that there must be a transfer of a certain level of
power.. The dissenters test this by looking for vulnerability ; the majority test it
by requiring that there beapower-dependency relationship, and note that ifthis
is so there is necessarily vulnerability . They are saying the same thing . It also
seems that theyagree thatthe fiduciary mustundertake to actin the beneficiary's
interests, or must relinquish his or her own self-interest 42 The disagreement
appears tobe onthe facts. That will often be the case here in this area ofthe law,
because the transfer ofpower which allegedly gives rise to the fiduciary duty
will generally not be formalized; and even if the transfer is formalized, the
alleged undertaking to act inthe beneficiary's interests might not be. Thus, there
will be misunderstandings and litigation . Probably the biggest difference
between the majority and the dissent is not as to the legal requirements for
generating a fiduciary obligation, but as to how clearly it must be proved that
the alleged fiduciary relinquished his or her self-interest43 Technically, the
judges would agree that itmust beproved on a balance ofprobabilities ; but how
a particular judge interprets that measure may vary.
The last point to be addressed here is the relationship between institutional
fiduciary relationships and fact-based ones. It seems clear that there is some
difference, so that a plaintiff alleging a fiduciary relationship in one of the
traditional categories need not jump through the same hoops as one alleging a
fact-based fiduciary relationship . But how are they different? One possibility
would be that the probanda are the same, but the onus of proof is reversed .44
That does not seem correct. The reason is that it would be too easy to disprove
the probanda, leading to a conclusion that there was no fiduciary relationship.
Consider a single director on a corporation's board of twenty directors . We can
even assume that this director is on no committees and gets no respect from any
other director. In these circumstances, the corporation is not vulnerable to the
director, nor is there a power-dependency relationship . Nonetheless, even if
those facts were proved by the director, he would (I suggest) be a fiduciary .
Similarly, assume an impecunious sole practitioner engaged by a wealthy and
well-informed client; we can make the client another lawyer to better illustrate
The only caveat, as discussed above, is whether the majority envisions that
reasonable expectations can generate fiduciary obligations in the absence of such an
undertaking.
4s The dissenting
judges clearly seek a regime in which a person can say with some
certainty whether or not he or she is a fiduciary . See the Conclusion below .
I This was arguably suggested by La Forest J., supra footnote 3 at409, when he said
that there is a rebuttable presumption offiduciary duty in the traditional categories.
42
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the point. It might well be that the client is totally independent of the sole
practitioner, able to weigh all of the advice which the latter gives. It might be
that the balance of power in the relationship lies in favour of the client.
Nonetheless, the sole practitioner is surely a fiduciary.
The better view appears to be that the probanda which must be established to
show a fact-based fiduciary relationship simply do not need to be proved in an
institutional category . The fiduciary relationship arises automatically.45 When
the fiduciaryenters into theinstitutionalrelationship, he or she relinquishes selfinterestby operation oflaw, even ifnot voluntarily. Ifthat isright, then there will
sometimes be fiduciary relationships in institutional categories which couldnot
be established as fact-based fiduciary relationships . The justification for this
can be found in the idea that certain institutions and relationships require
protection.46 The creation of a new institutional category, then, would have to
be based on communitarian reasoning: the benefit to society would have to
outweigh the harm to individuals, now fiduciaries, who would not have been
fiduciaries had the category not been created. A recent example where this
calculus clearly justified a new institutional fiduciary relationship was the
decision that parents owe fiduciary obligations to their children .'
III. The Decision on Damages

The last issue was that of damages. There is here a terminological problem
which must be sorted out soon ifthe law ofremedies is to develop properly . La
Forest J. said:48
Itis well establishedthattheproper approach to damages forbreach ofafiduciary duty
is restitutionary. ®n this approach, the appellant is entitled to be put in as good a
position as he would have been in had the breach not occurred.
The problem is that the legal response LaForest J. is talking about is one that
most commentators would call compensation, not restitution. Restitution has
developed a specialized meaning, involving taking away defendants' gains, not
making good plaintiffs' IOSSeS 49 The Supreme Court of Canada has already
'-'Ofcourse,it canbe modified, either by the contractwhich creates it (see e.g. 337965
R.C. Ltd, v . Tackama Forest Products Ltd. (1992), 67 B.C.L.R. (3d) 1 (C.A .), leave to
appeal to S.C.C. refused [1993] 1 S.C.R. v), orby the informed consent of the beneficiary.
46 See e.g. P.D. Finn, "Conflicts of Interest and Professionals", in Professional
Responsibility (Auckland, Legal Research Foundation Inc., 1957) cited by both the
majority and the dissent.
47 M. (K) v.1N1. (H.), supra footnote 37. La Forest J., writing for the majority, said at
63: "In the present case, however, it is sufficient to say that being a parent comprises a
unilateral undertaking that is fiduciary in nature ." Rather than finding a presumed or
fictional versionoftheundertakingwhichisrequiredforfact-basedfiduciaryrelationships,
it is clearer to say that no undertaking is required for institutional fiduciary relationships.
48 Ibid. at 440.
49 See for example P.D . Maddaugh and J.D. Mctamus, The Law of Restitution
(Aurora: Ont.: Canada Law Book, 1990).
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once used the word"restitution"to mean "compensation." 5° Itisundeniable that
thereis a legalresponse ofrestitution, however, soifrestitution andcompensation
mean the same thing, we are going to need another word forrestitution. On the
bright side, LaForest J. referred to the response chosen by the Courtof Appeal,
which was confined to taking away the defendant's wrongful gains, as
"disgorgement." I have argued elsewhere5l that remedial responses can be
classified into three groups based on the goal of the response: if it is to make
good the plaintiff's loss (regardless of any gain by the defendant), it is
compensation; if it is to take away the defendant's gain (regardless of any loss
suffered by the plaintiff), it is disgorgement; and if it is designed to reverse a
transfer ofwealth, taking away from the defendant a gain which corresponds to
a loss suffered by theplaintiff, it is restitution. I will not rehearse that argument
here .
That aside, the majority and dissenting judges diverged on two different issues,
namely causation and remoteness . On the causation issue, the defendant's
argument was that even with full disclosure, Hodgkinson would have made the
same investments and suffered the same loss. This illustrates the problem which
arises when we attempt to put a plaintiff in the position he or she "would have
been in" had the duty in question not been breached : we generally do not know
what would have happenedhad the duty not been breached. It is a counterfactual
inquiry abouta hypothetical world. The maj orityj udges rejected the defendant's
argument, citing Rainbow Industrial Caterers Ltd. v. Canadian National
Railway Co. 52 That case supports a long-standing legal and equitable principle
to the effect that one who wrongfully creates an evidential difficulty will have
that difficulty resolved against himor her. Here the difficulty is the question of
what the plaintiff would have done, had he been told of the defendant's
pecuniary interest in the investments in question. Conceivably a defendant
might be able to prove that the plaintiff would have entered into the contract in
any event, but that was not the case here .

On causation, the defendant attempted to avoid liability by citing Canson
Enterprises Ltd. v. Boughton & Co.,53 inwhich the Courtheld that even in cases
ofcompensation for breach of fiduciary duty, the courts must take a "common
sense view of causation." The majority rejected this argument. In their view,
Canson stands for the proposition that a court exercising equitablejurisdiction
is not precluded from considering the limiting factors developedby the common
law, namely remoteness, causation and intervening act. Courts should use those
principles to ensure that an equitable remedy is not overly harsh in the light of
5o Canson Enterprises Ltd. v. Boughton &
Co., [1991]3 S .C.R . 534, McLachlin J. See
however Stevenson J., who said at 590: "This case is not one of profit making and
restitutionary concepts do not ft."
51 See
L.D. Smith, "The Province ofthe Law ofRestitution" (1992) 71 Can . Bar Rev.
672.
52
[199113 S.C.R. 3.
53 Supra footnote 50 at 556.
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the defendant's behaviour. In Canson, the fiduciary duty arose by operation of
law, andtheplaintiff's loss was caused by the wrongful actof a thirdparty. Here,
the duty arose on the facts, and "the duty [Simms] breached was directly related
to the risk that materialized and in fact caused [Hodgkinson's] floss. "54
This is asomewhat questionable use oflanguage, sincethe risk that materialized
was a market risk, which is inherent in every investment, and regarding which
Simms made no non-disclosure or misrepresentation. The dissenting judges
noted that the breach was connectedto the plaintiff's loss "merely on abut-for'
basis." 55 There is, however, some authority for the notion that the moral
culpability of the defendant can determine the applicability of limiting factors
such as causation, remoteness and intervening act;56 and as La Forest J. noted,
a wider recovery in more culpable breaches can perhaps be justified as a
deterrent.57
The majority judges disagreed with the older English case of Waddell v.
Blockey, 58 in which on similar facts the Court of Appeal denied the plaintiff
recovery for his market loss on an investment induced by fraud. Finally, they
noted that even if the case had been decided solely as acontract case, they would
have allowed the plaintiffto recover his full market loss . The dissenting judges,
having held that there was no fiduciary duty, had to decide the case solely on
contractual grounds. They would have held that the plaintiff's losses failed on
both branches of the test in Hadley v. Baxendale. 59 In the first place, the losses
did not arise naturally from the breach; the judges interpreted this as a
requirementof non-remote causation, more proximatethan "but-for" causation.
They relied on Waddell v. Blockey and Canson to hold that the test was notmet.
Secondly, thelosses were notwithin thereasonable contemplation of the parties
at the time the contract was made. A reasonable person would not have
contemplated market losses as potentially arising out of a breach of a duty to
disclose. Students of Hadley will no doubt relish the prospect of its continuing
relevance. I confine myself to the observation that if Hodgkinson's loss was not
too remote to recover as a matter of contract law, it is difficult to know what
wouldbe. The connection between the loss and Simms's wrong (be it breach of
contract or of fiduciary duty) was no stronger than "but-for" causation.

54

Supra footnote 3 at 445.
Ibid. at 476.
56 See
1' .M. McDermott, Equitable Damages (Sydney: Eutterworths, 1994) at 104.
57 Supra footnote 3 at 452-453.
58 (1879),4 Q.E .D . 678.
59 (1854),9 Ex. 341,156 E.R. 145 (Exch. Ct .). Recentresearch castsdoubton whether
the reality of this case corresponds with the way it is generally understood: F. Faust,
"Hadley v. Baxendale: An Understandable Miscarriage of Justice" (1994) 15 J. of Legal
History 41 .
55
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Having striven to extract from the judgements in Hodgkinson v. Simms a
doctrinal test for the existence of fact-based fiduciary obligations, we may
usefully ask why this exercise seems to have been so difficult in this case. Two
possible reasons will be considered. The first is a judicial tendency to avoid
creating general tests at all, and rather to reserve a discretion to decide cases on
an individual basis. The second is the uncertain role of fiduciary law. Finally,
the question of whether it really mattered that Simms was held to be a fiduciary
will be addressed .

A. Judicial Discretion vs. Doctrinal Certainty
It seems obvious that the trend injudicial reasoning, particularly in the exercise
of equitable jurisdiction, is away from attempts to formulate principles of
general application and towards the resolution ofparticular disputes on a caseby-case basis. Equity has come full circle, from its origin as an extraordinary
discretion to intervene in particular cases, through a phase of rule-based
formalism, andback to an enterprise with little ambition beyond the case at bar.
P.V. Baker, one of the editors of Snell's Equity and now a Chancery judge,
observed this trend developing in the U.K. some years ago:60
A comparison ofthe headnotes ofreports of cases decided in say 1906 with those of
1976 is revealing, the former being distinguished by propositional brevity, the latter
by factual comprehensiveness . Pleadings are coming to read more like affidavits .
The headnote of Hodgkinson v. Simms runs to twelve pages in the Supreme
Court Reports .61 Not only is the legal profession faced with the problem of
judgments from which it is increasingly difficult to extract a general doctrinal
test; such judgments which are likely to contain a disclaimer such as this one,
from the reasons of La Forest J.:62
Moreover, Icaution against the use ofthis approach [totheevidence] in all cases where
the issue offiduciary duty arises . While the approach is perhaps a useful guide in the
professional advisor context, a different factsituation may call for a different approach .
The function ofthis type of disclaimer is difficult to understand. Ifa subsequent
case is dissimilar, it can be distinguished whether or not the earlier judgment
contained a disclaimer. The attempt seems to be to avoid laying down any sort
ofprecedent, thereby leaving afuture courtthe maximum amount offlexibility .
60 P.V. Baker, "The Future of Equity" (1977) 93 L.Q.R . 529 at 538 . This trend is
stronger in Canada, where doctrine generally does not get the respect it does in the rest of
the Commonwealth: see D. Stevens, review of A. Burrows, Essays on the Law of
Restitution (1994) 23 Can. Bus . L.J. 292 .
61 In an interesting contrast, though, the editors of the Dominion Law Reports
produced a one-page headnote . The S.C.R. report is ofcourse bilingual .
62 Supra footnote 3 at428 .
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The trend toward discretionary adjudication appears in statutes as well, with
more and more statutes taking the approach of simply granting unfettered
discretion to judges in particular situations 63
The tension between the flexibility to decide individual cases on their merits,
and the certainty which is supposedly provided by fixed doctrinal rules, is one
of the classical formulaic policy arguments which can be deployed by any
competentlaw student with respect to almost any legal dispute 64 Here,perhaps,
flies the real disagreement between the majority and the dissenting judges in
Hodgkinson v. Simms . The dissenting judges said : 65
The difficulty lies in determining what measure of confidence and trust are sufficient
to give rise to a fiduciary obligation. An objective criterion must be found to identify
this measure ifthe law is to permit people to conduct their affairs with some degree
of certainty . [. . .] The vastdisparity between the remedies for negligence and breach
of contract - the usual remedies for ill-given advice - and those for breach of
fiduciary obligation, impose a duty on the court to offer clear assistance to those
concerned to stay in the former camp and not stray into the latter.
It is not obvious to what extent the attempt to provide clear doctrinal rules ever
succeedsin creating certainty in the law .66We knowthatitis aninherent feature
of language that a rule stated in words wall be uncertain of application over at
leastpart of its range . To the extent that we are convinced that it will always be
uncertain over all ofits range, we must despair ofdoctrine, and perhaps reduce
all public and private law to a requirement that everyone act reasonably. But
even in Canada, the legal profession has not yet reached that stage .

What Does "Fiduciary" Mean?
The other possible reason that the Supreme Court of Canada declined to spell
out any clear tests in Hodgkinson v. Simms is that the role of fiduciary law is
uncertain . Historically and etymologically, of course, the word "fiduciary"
63 I n addition tothe family law legislation ofmostprovinces, seethe remedies sections
of the Canada Business Corporations Act, R.S.C. 1985, c. C-44, and cognate provincial
statutes, which frequentlygive acourtthepower tomake"any orderitsees fit."A harbinger
of this development was the Law Reform (Frustrated Contracts) Act 1943, 6 & 7 Geo. 6,
c. 40; the courts were not called upon to interpret the Act's wide remedial discretion until
B.P. Exploration Co. (Libya) Ltd. v . Hunt, [197911 W.L.R. 783 (Ch .D.), affd [198111
W.L.R. 232 (C.A .), affd [1983] 2 A.C. 352 (H.L.). Meanwhile, the discretion granted in
the Variation ofTrusts Act 1958, 6 & 7 Eliz. 2, c. 53, was called "revolutionary" by Lord
Evershed M.R. in Re Steed's Will Trusts, [1960] Ch. 407 at 420-421 (C.A.).
61 D. Kennedy, "Legal Education and the Reproduction of Hierarchy" (1982) 32 J.
Leg. Educ. 591 at 595 .
6s Supra footnote 3 at 465-466 ; emphasis in original .
66 See Sir Robin Cooke, "The Place of Equity and Equitable Doctrines in theModern
World: A New Zealand Perspective" in D.W.M. Waters, ed., Equity, Fiduciaries and
Trusts 1993(Toronto:Carswell,1993) at25 ; D. Kennedy, "Toward aCritical Phenomenology
of Law" in A. Hutchinson and P. Monahan, eds., The Rule of Law : Idea or Ideology
(Toronto : Carswell, 1987) at 141 .
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means "trust-like." The doctrinal tests proposed above are based on this
understanding. We began by imposing onerous duties on trustees ;67 then we
generalized and decided that persons in certain other defined positions are so
like unto trustees that we will impose the same duties . The next step was to
decide that anyone can put himself or herself into a trustee-like position, by
acquiring power over someone while giving an undertaking to act in that
person's best interests. There is a question as to whether there is to be another
step, in which the historical ties between the modern concept of fiduciary and
the office of the trustee are to be weakened further, or perhaps cut altogether .

There is a sense in which a fiduciary obligation is the most serious and
demanding type ofobligation the law imposes. This can lead to a perception that
ifa given relationship is not fiduciary, then the law is not taking it as seriously
as it might. If the fiduciary concept were cut entirely free from its historical
underpinnings, it could be applied directly to particular relationships as a way
of increasing the standard of conduct demanded by the law. There is a parallel
in the remedial constructive trust. The trust imposed by law could originally
only arise where certain required background facts were present. Those facts
provided a link to the historical jurisdiction to impose the trust. Now, the
constructive trustis aremedy ofgeneral application. A constructive trust can be
imposed to effect disgorgement of a wrongful gain,even in the absence ofa preexisting fiduciary relationship. There are stillprerequisites for its imposition ;6s
but these are functional considerations based on the appropriateness of the
result, not historical considerations required to ground the jurisdiction to make
the order.
It would be possible to manipulate the fiduciary concept in the same way. If, for
example, it was thought appropriate that a given wrong should be subject to a
longer limitation period, a fiduciary duty could be imposed to achieve the
desired result . Similarly, a duty to disclose or to act in good faith could be
imposed through fiduciary law. This line of reasoning, however, has been
rejected in its pure form by the Supreme Court of Canada in Lac Minerals and
now again in Hodgkinson v. Simms. According to all the judges, the fiduciary
relationship must keep its historical shape as a concept which protects a
relationship of trust; it is not simply a standard which is a notch or two above
reasonable care69 The rigour of this conviction is, however, unclear. The
majority judges are willing to base a fiduciary obligation on reasonable
67 Keech v. Sandford (1726), Sel. Cas. T. King 61,25 E.R. 223, 2 Eq . Cas. Abr. 741,
22 E.R. 629 (L.C.) .
68Although what they are is unclear. This is another area in which there is an absence

ofdoctrinal leadership .
69 Similarly, in Norberg v. Wynrib, [1992] 2 S.C.R . 226 at 272, McLachlin J. (with
whom L'Heureux-Dubd J. concurred) held that the relationship ofphysician-patient is an
institutional fiduciary relationship, not forthe results which flowed from this, but because
a feature of the relationship was "the trust of a person with inferior power that another
person who has assumed superiorpower and responsibility will exercise that power for his
or her good and only for his or her good and in his or her best interests" .
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expectations . That undefined concept would certainly admit of a weakening of
thelink between the modern fiduciary relationship andits historical counterpart.
It could be the first step towards a complete break, leading ultimately to the
"remedial fiduciary relationship."
C. Does It Really Matter?
The last question is whether it really mattered that Simms was held to be a
fiduciary, andwhetherit matters generally. Forthis case, it was in fact irrelevant
to the result; Hodgkinson could have recovered his full loss in contract.
Similarly in Lac Minerals, there was no fiduciary relationship, but the plaintiff
obtained a constructive trust order over the land in question on the basis of a
breach of confidence .
When will it matter? To answer this, we need to know what results ensue when
a fiduciary relationship is found to exist. Thedissenting judges made reference
to "[t]he vast disparity between the remedies for negligence and breach of
contract"?° The disparity might not be so vast as is sometimes assumed. It is
sometimes assumedthat thecharacteristic feature of fiduciary obligations is that
the beneficiary is able to take away gains made by the fiduciary in breach of the
duty, without regard to whetherthe plaintiffsuffered any loss.7 t In other words,
the response of disgorgement is available for breach of fiduciary duty. That
response, however, is not unique to breaches of fiduciary duty . It is available,
in the guise of "accounting of profits,"forbreach of confidence2 andintellectual
property violations 73 It is available for at least some torts'74 and arguably for
breach of contract.75 In all of these cases, presumably it is available either
through a money award or the award of a constructive trust. So the response of
disgorgement is notparticularly unique to thewrongof breach of fiduciaryduty .
If this were more generally understood, there would be less pressure to find
fictional fiduciary relationships wherejudges sought to impose the response of
disgorgement.
Nonetheless, fiduciary duties are unique in severalways . The main distinguishing
feature of fiduciary duties is not theresponses they yield, but the fact that they
carry a high standard which is easy to breach. A fiduciary who puts himself in

7° Supra footnote 3 at 465-466 .

71 Canadian Aero
Service Ltd. v. O'Malley, [1974] S .C .R. 592 at 621-22.
72 Lac Minerals, supra footnote 2 at 618, 670 .
73

C.L . Kirby, "Accounting of Profits: The Canadian Approach" (1993) 9 I .P.J. 263 .

74 United Australia Ltd
. v. Barclays Bank Ltd., [1941] A .C . 1, [1940] 4 All E.R . 20

(H .L.) (conversion) ; Ministry of Defence v . Ashman, [1993] 40 Estates Gazette 144, 66
Property & Conveyancing Rep. 195 (C .A .) (trespass to land) ; My Kinda Town Ltd. v . Soll,
[1983] R.P.C . 15 (Ch .D.), rev'd on other grounds, [1983] R.P.C . 407 (C.A.) (passing off) .
IL.D . Smith, "Disgorgement of theProfits of Breach of Contract : Property, Contract
and 'Efficient Breach"' (1994) 24 Can. Bus. L.J . 121 .
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a position where his duty and interest appear to conflict may find
that he must
disgorge any resultant gains. In the lightof this, firms ofaccountants which give
investment advice may now wish to consult the decision in MacDonald Estate
v. Martin:76 a fiduciary investment advisor may be in a conflict if her own
client's interest is opposed to that of her partner's client, and the advisor may
be presumed to know about her partner's client in the absence of institutional
mechanisms designed to confine knowledge to certain members of the firm.77
It is also relevant that a fiduciary obligation which exists in a contractual
relationship may subsist after the contractual relationship has terminated, albeit
onlyin relationto information acquired duringthe currency of the relationship .78
Moreover, the limiting factors ofcausation and remoteness mayapply differently
in the fiduciary context ; this point was madebyboth the majority and the dissent
in Hodgkinson v. Simms79 Finally, the limitation period will often be longer for
breaches offiduciary duty, although this pointis ofdiminishing significance to
the extent that courts are importing a "discoverability" rule into the law of
limitations .80
The future is unclear . After long consideration, the Supreme Court of Canada
has declined to take another look at fiduciary obligations in the commercial
context in Luscar Ltd, v. Pembina Resources Ltd.81 For now, we must be
satisfied with Hodgkinson v. Simms as our only guide to the uncertain scope of
fact-based fiduciary relationships .

[199013 S.C.R. 1235.
Canadian Bar Association, Conflict ofInterest Disqualification : Martin v. Gray
and Screening Methods (1993), Report of the Canadian BarAssociation Task Force on
Conflict ofInterest (Ottawa : The Canadian Bar Association, 1993).
78 Canadian Aero Service, supra footnote
71 .
75' See above, text at
footnote 54; for the dissenting judges, see supra footnote 3 at470.
$° M. (K.) v. M. (H.), supra footnote 37.
81 (1994),24 Alta. L.R. 305 (C.A.), leaveto appeal to S .C.C. filed 9 January 1995, File
No. 24496; leave refused, 17 August 1995. Fiduciary law was relevant in that case due to
limitation periods, and particularly the Alberta Court of Appeal's decision that there is no
"discoverability" rule in respect of limitation periods for contract claims .
76

77 See
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